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No. 88.—Lewis House, e¢ al. plaintiffs in error, vs. Aaron Pat- 
MER, defendant in error. 


[1.] A reservation in a deed for the benefit of the grantee, must be strictly 
complied with. 

[2.] Ifthe vendor in selling alot of land, retains theright to test it for gold 
within eighteen months, and if found profitable to work it, he must make 
the examination and give notice of the result within the time limited ; other- 
wise, the privilege will be forfeited. 

[3.] More than seven years’ notorious, peaceable, and adverse use and occu 
pation of gold mines, where the party has gone into possession of the land 
under deed, will give a statutory right, notwithstanding the vendor has re- 
served the exclusive privilege of working said mines. 


In Equity, in Lumpkin Superior Court. Decision by Judge 
Joun H. Lumpxty, March Term, 1851. 


Aaron Palmer, the defendant in error, filed his bill in Lumpkin 
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Superior Court, setting forth the following facts: ‘That in 1833, 
Lewis House being the drawer and grantee of a lot of land in 
~ Lumpkin County, conveyed the same to one John McClure, by 
a deed, in which was a reservation to himself of the gold on the 
premises, and the right of digging therefor, on condition that he 
(House) should test the lot for gold within eighteen months, and 
have the right of digging, if it should prove profitable ; but if he 
should fail to test it in that time, his right to cease and _ be void. 
In 1837, McClure sold the lot to Palmer, the complainant, subject 
to the reservation in the former deed. 

Complainant charged, that no test had, within his knowledge, 
been made of the lot in the time limited; that he bought with 
the understanding that no test had been made; that he had af- 
terwards heard a report, that it had been tested, but had not 
proved profitable, but did not know whether it was true or not; 
that for more than seven years he had, from time to time, been 
mining on the land without interruption; that some time in 
1849 or 1850, Matthew C. Halen entered on the land, under 
a lease from House, executed about that time, and commenced 
mining for gold, and continued so to do. Whereupon, com- 
plainant prayed an injunction against House & Halen, to forey- 
er restrain them from mining on said lot. 

To this bill, defendants filed a general demurrer, for want of 
equity, which was, on argument, overruled by the Court; to which 
decision defendants excepted. 


Martn, for plaintiff in error. 
Brown & HanseEtt, for defendants. 


By the Court.—Lumexw, J. delivering the opinion. 


This was a bill filed by Aaron Palmer to restrain Lewis House 
and Matthew C. Halen, his lessee, from digging gold on lot No. 
501, in the 13th district and 1st section of what was originally 
Cherokee, now Lumpkin County. “Lewis House was the draw- 
er of the land, and he conveyed the same to one John McClure, 
in 1833, reserving to himself the right of digging gold on the 
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premises, on condition that he should test the lot within eighteen 
months, and find it profitable ; failing to do this, his right was to 
cease and to be of no effect. 

In 1837, McClure sold the land to Palmer, the complainant, 
subject to the same reservation. The bill charges, that at the 
time this last conveyance was made, it was the understanding 
of the complainant, that House had waived all his right under 
his deed to McClure, “‘ by having failed to test the lot within 
eighteen months, according to the condition in his deed.” It 
further charges that, “more than four years having elapsed from 
the date of House’s sale to McClure, and House having made 
no pretension to work on the lot, or given notice to McClure of 
his purpose to do so,” that he had good reason to believe that 
House had forever relinquished all his right in said lot, and that 
he bought with this belief. It further charges, “ that it was not 
true that a test had been made in compliance with the requisi- 
tion in the deed to McClure, or that notice had been given to the 
complainant that he found the mine profitable, and intended to 
work it.” 

The complainant states, ‘‘ that having purchased under these 
circumstances, afterwards, to-wit: in 1840, he commenced op- 
erating on the lot for gold, believing and claiming that the gold 
as well as the land, was rightfully his property; and that from 
that year down to a recent period, and for more than seven years, 
he has at frequent intervals, and as constantly as he could spare 
his hands from other employment, worked for gold on said lot; 
during most or all of which time, he has had on said lot, his min- 
ing tools, utensils, troughs, &c. or some of them; claiming and 
holding the same independent of the right of all other persons, 
while House has not at any time during this period, made any 
attempt to operate on said lot.” 

To this bill, defendants filed a general demurrer, for want of 
equity, which was on argument, overruled by the Court. And 
it is to reverse this decision, that this writ of error is prosecuted. 

It will be observed, that it is not denied that the case made by 
the bill, is a proper subject matter of injunction. The contro- 
Yersy is one of title. 
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[1.] We take this to be the obvious meaning of the reserva- 
tion in the deeds. House stipulated that in parting with the 
land, he was to retain the right to the minerals, provided, he test- 
ed them within eighteen months, and was satisfied that it would 
be profitable to work them. 

[2.} This condition, then, was for his benefit, and imposed 
upon him a plain duty, failing to perform which, he forfeited the 
privilege which otherwise would have been permanently secur- 
ed. ‘The bill charges substantially that he neglected to test the 
mines within the year and a half limited, or to give notice that he 
had found them productive, and intended working them. 

His failure to make the test, was of itself a forfeiture of the 
privilege. But we are further of the opinion that he should have 
given notice of the result. This was not a secret to be locked 
up in his own bosom and suffered to slumber there, or be pub- 
lished, as future and more thorough experiments, the employment 
of new and improved machinery, or other circumstances might 
suggest. It was a thing to be done and declared within a fixed 
space, or it was forever too late. Deeds are to be taken most 
strongly against him who is the agent or contractor, inasmuch as 
the instinct of self-preservation will always make men sufficiently 
careful to protect themselves—verba fortius accipiuntur contro 
proferentem. And it would be manifestly wrong to hold, that 
McClure and Palmer were to be kept forever in doubt and uncer- 
tainty, as to the determination of House. All who might subse- 
quently buy the land, had the right to know whether they took 
it with or without the burden. House’s notice that he had made 
the test, was therefore indispensable, according to the statements 
in the bill then, which are admitted by the demurrer to be true. 
Palmer took the title, discharged from the incumbrance. 

[3.] Butsuppose it were otherwise—if he went into possession 
bona fide under his deed, and worked the miné publicly, notori- 
ously and uninterruptedly for about ten years, claiming them as 
his own and against all other persons whatever, we think he 
has acquired an indefeasible statutory title, and that he is thus 
doubly fortified against the aggressions of the adverse party. 
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No. 89.—Jane Davinson ef al. plaintiffs in error, vs. Canter & 
Rircu, defendants in error. 


[1.] On the trial of a scire facias against the principal and his securities upon 
a bail bond, the defendants are not entitled to a Jury trial, unless they file 
such an issuable plea as will require the intervention of a Jury to try it. 

[2.] When it appears, on the face of the record, that there was a competent 
number of Jurors to render a verdict, such verdict may be signed by one 
as Foreman, in behalf of himself and his fellow Jurors. 

[3.] Where the names of the securities tv a bail bond were inserted in the 
first part of the bond, and signed by them, but their names were omitted 
in the condition of the bond: Held, that such omission in the condition of 
the bond, did not alter the legal effect of the instrument. 


[4.] Where an affidavit to hold to bail, stated that the plaintiff claimed a cer- 
tain sum to be due him from the defendant: Held, that such an affidavit was 
a substantial compliance with the 13th section of the Judieiary Aet of 1799. 


Scire facias, in Murray Superior Court. Decided by Judge 
Joun H. Lumpxiy, April Term, 1851. 


The facts of this case are as follows: Carter & Ritch had issued 
bail process against one Charles B. Word, and Jane Davidson 
and James M. Owen, the plaintiffs in error, had become his sure- 
ties. Word having failed to appear, the plaintiffs, after judg- 
ment obtained, issued scire facias to charge his sureties with the 
debt. 

The defendants filed two pleas— 

1st. That there was no such bond as the one sued on. 

2d. That there was no such record as that described in the 
scire facias. 

And, on the filing of these pleas, moved the Court to pass 
the case till the second term, to be then tried by a Jury. This 
motion was refused. 

Plaintiff then offered in evidence the verdict and judgment 
against Word, which was objected to, on the ground that the 
verdict was not signed by the Jury, but only by one person, call- 
ing himself Foreman. ‘This objection was overruled, and the 
evidence admitted. 
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Plaintiffs then tendered the bond of defendants for the appear- 
ance of Word. Defendants objected, on the ground that the 
names of the sureties did not appear in the condition of the 
bond, which read as follows: “ Now, if the said Charles B. 
Word, in case he is cast in said suit, shall well and truly satisfy 
the condemnation of the Court, or render his body to prison, in 
execution of the same, in terms of the law in such case made 
and provided, and upon failure thereof, the said will do it for 
him, then the above obligation to be void, else to remain in full 
force ;” which objection was overruled by the Court. 

The plaintiffs then tendered the affidavit of their attorney, 
made to obtain the bail process, which stated, “he claims the 
sum of forty-nine dollars and twenty-three cents, besides inter- 
est, to be due the said Carter & Ritch,” &c. 

To this defendants objected, on the ground that the affiant 
does not state that the sum claimed is due; which was overruled 
by the Court, and the evidence admitted. The Court then gave 
judgment for plaintiffs, and the defendants excepted to the seve- 
ral decisions above stated. 





Marty, for plaintiff in error. 
Axin, for defendant. 
By the Court—Warner, J. delivering the opinion. 


{1.] The first objection is, that the Court below overruled the 
defendant’s plea, and gave judgment at the first term, without 
the intervention of a Jury. In Reed vs. Sullivan, (1 Kelly, 292,) 
we held, that if the defendant filed such an issuable plea as re- 
quired the intervention of a Jury, he was entitled to a Jury trial. 
The two pleas filed by the defendants in this case were not such 
issuable pleas as required the intervention of a Jury. The first 
plea is a plea of non est factum, and under the provisions of our 
Judiciary Act of 1799, ought to have been supported by an affi- 
davit of the truth thereof, which does not appear to have been 
done, and the Court below properly overruled it as a valid ground 
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of defence. The second plea is a plea of nul tril record, which 
was very properly decided by the Court, upon an inspection of the 
record ; for a record is of too high a nature to betried by a Jury, 
or in any other way than by itself. 3 Bl. Com. 331. Gould’s 
Pleading, 313, §17. 

[2.] ‘The next-objection is, that the verdict of the Jury, rendered 
in the original suit, was not signed by all the Jurors, but only 
by one, describing himself as Foreman. That the record should 
show upon its face there was a competent number of Jurors to 
render a verdict, is unquestionably true; but that is not the ob- 
jection here. ° This verdict is signed by the Foreman for himself 
and his fellow Jurors, in accordance with the uniform practice 
of our Courts. 

[3.] The defendants also objected to the bond when tendered 
in evidence, because the names of the securities were omitted 
in the condition of the bond. ‘The names of the securities were 
inserted in the first part of the bond, and the omission of their 
names in the condition does not, in our judgment, alter the le- 
gal effect of the instrument. ‘The objection to the bond was, 
therefore, properly overruled by the Court below. 

[4.] Another objection was made to the affidavit to hold the 
defendant in the original suit to bail. The affidavit was made 
by the attorney of the plaintiffs, who stated therein, that “he 
claims the sum of forty-nine dollars and twenty-three cents, be- 
sides interest, to be due the said Carter & Ritch, from Charles 
B. Word, of said County, by a promissory note,” &c. The ob- 
jection is, that the deponent swears that he “ claims” the sum of 
forty-nine dollars and twenty-three cents, besides interest, to be 
due the said Carter & Ritch, from Charles B. Word; whereas, it 
is contended the affidavit should have stated positively, that such 
sum was due, without saying he claimed it to be due. The Sta- 
tute requires that the plaintiff should make oath of the amount 
claimed by him, &c. Prince, 422. The affidavit was made ac- 
cording to the requisitions of the Statute, and, therefore, a 
good affidavit to hold the original defendant to bail. 

Let the judgment of the Court below be affirmed. 
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No. 90.—Lorenzo D. Davis, plaintiff in error, vs. Martin Low- 
MAN and Berry Lowman, administrators of George Lowman, 
deceased, defendants in error. 


{1.] A new trial will not be granted for irregularity in the verdict, in this, 
that the Jury heard the statement of one of their fellows in relation to the 
case in their box, unless a brief of the evidence be filed in pursuance of the 


rule of Court. 

{2.] The Court will notin such a case grant a new trial, if itis clear and mani- 
fest that there was evidence sufficient to sustain the finding, wholly inde- 
pendent of the statements made in the Jury box. . 


Motion for new trial, in Lumpkin Superior Court. Decided by 
Judge Jonn H. Lumpxiy, March Term, 1851. 


This was a claim case, in which the Jury, on the trial 
of the appeal, returned a verdict for the claimant. Plain- 
tiff in fi. fa. moved for a new trial, on the ground that the Jury 
after they retired to consider of the case, had improperly heard, 
from one of their number, testimony which had not been intro- 
duced in Court. Certain affidavits were filed with the rule nisi, 
as to the faet alleged. 

When the motion was called up for a hearing, the claimant’s 
counsel moved to discharge the rule, on the ground that no brief of 
the testimony taken in ‘the cause had been filed, as required by 
the 61st Common Law Rule. The motion was sustained by the 
Court, and the rule for a new trial was discharged. 

To which plaintiff in fi. fa. excepted. 


Unperwoop & Marti, for plaintiff in error. 
HansEtt, for defendant. 


* By the Court.—Nisset, J. delivering the opinion. 


[1.] The Circuit Judge refused to entertain the rule for a new 
trial, upon the ground that a brief of the testimony had not been 
~ filed in pursuance of the rule of the Court. He could not have 
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done otherwise without disregarding the rule, which requires 
without any qualification, a brief of the testimony-to be filed im 
all cases, and without disregarding the decision of this Court, 
which requires a brief of the testimony agreed upon by the par- 
ties, or their counsel, or approved by the Court, to be filed, and 
such approval or agreement to be entered upon the minutes, at 
the term at Which the judgment is. rendered. Hotchkiss, 951. 
1 Kelly, 254. 

It is said, however, that in this case the reason of the rule 
ceases, and therefore, the rule is not applicable. Is this true? 
The ground relied upon for a new trial was irregularity in the 
verdict, in this, that the Jury received in their box, the statements 
of one of their fellows, which influenced their verdict. It is 
well settled, that if illegal testimony is admitted on the trial, a 
new trial will not be granted on that account, if the Court be- 
lieves that there was clearly testimony sufficient to sustain the 
verdict, wholly independent of the illegal evidence. It is within 
the sound discretion of the Court to refuse the new trial, if upon 
a careful survey of the evidence, it is clearly sufficient to sustain 
the verdict, irrespective of the illegally admitted testimony. 
Graham, 246, 78. 1 Kelly, 580. 

[2.] Itis true, it is difficult to say when the illegal testimony 
does not affect the verdict, or how far in any case it influences 
the mind of the Jury. Hence the discretion of the Court must 
be carefully exercised. Ifthe case is plain—if the Jury would, 
in the judgment of the Court, be compelled to find as they did 
find, had the illegal evidence not been admitted, then the new 
trial will be denied. This being so, the Court must have the 
evidence before it, in order to judge of the propriety and right- 
fulness of the new trial. This discretion cannot be exercised 
without a brief of the evidence. In such a case then, the reason 
of the rule does not cease, but is clearly strong. It is stronger 
if possible in this case. For if the Court may refuse a new trial 
in a case where illegal evidence has been admitted on the trial, 
it may refuse a new trial in a case where the Jury have listened to 
mere statements in their box, 

Let the judgment be affirmed. 

VoL 1x 64 
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Rogers vs. McDill & Campbell. 


No. 91.—Grorce W. Rogers, plaintiff in error, vs. McDint & 
CampBELL, defendants in error. 


§1.] Land cannot be levied on and sold under an order of the Magistrates, 
in attachments returnable to Justice’s Courts. It must be by virtue ofan ex- 
ecution issuing upon the judgment in attachment. r) 


Claim, in Forsyth Superior Court. Tried before Judge Joun 
H. Lumpkin, February Term, 1845. 


The record in this case disclosed the following facts: Sun- 
dry attachments had been issued from a Justice’s Court in For- 
syth County, against one Seaborn Corderey, in favor of different 
ereditors. The Justice’s Court had given judgment thereon, and 
passed an order that the property attached, which consisted both 
of land and personalty, should be sold to satisfy the attachments. 
The personal property was sold accordingly ; the land was claim- 
ed by Rogers, the plaintiff in error, and the claim was returned 
to the Superior Court, together with all the attachments levied. 

In the Superior Court, the attaching creditors agreed with the 
elaimant, that the result of one of the cases in favor of one Shel- 
ton, should control them all. The case of Shelton was tried, and 
the Jury found for the claimant. Shelton did not appeal, but 
McDill and Campbell, the defendants in error, who had entered 
into the agreement aforesaid, entered an appeal on the minutes, 
in their case, in which there had been no verdict nor confession. 
On the trial of the appeal, claimant moved to dismiss the appeal, 
because it had not been entered within four days, as required by 
law, although the appeal on the minutes bore date within the time, 
and offered to introduce the Clerk to prove that the appeal bond 
had not really been signed on the day when it bore date, but 
several days thereafter. The evidence was rejected by the Court, 
and the motion overruled, on the ground that the appeal and 
bond were of record and could not be contradicted by parol. 
Plaintiffs then moved to dismiss the claim, because it had been 
interposed after judgment on the attachment, and after the order 
of the Justice’s Court had been passed, directing the property to 
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be sold. Before this motion was determined, claimant moved to 
suspend the same, and allow him to move again to dismiss the 
appeal, on the ground that there had been no verdict or confes- 
sion to be appealed from. The Court refused the motion of 
claimant and granted the motion of the plaintiffin fi. fa. dismiss- 
ing the claim. 

To which decisions claimant excepted. 


No one appearing for defendant in error, the plaintiff was al- 
lowed to proceed ex parte. 


Axt, Lewis & Marti, for plaintiff in error. 
By the Court.—Lumrxin, J. delivering the opinion. 


Upon examining this record, we find it unnecessary to decide 
any of the questions made in the bill of exceptions. 

[1.] There is no authority of law to sell land by an order of 
the Magistrates, under attachment returnable'to Justice’s Courts. 
It can only be done under an execution, issuing upon the judg- 
ment in attachment. Prince, 503--’4. The levies, therefore, in 
this case, are illegal, having been made by virtue of a void pro- 
cess. Should the property be condemned and sold, the title 
would not be divested, andthe purchaser would take nothing. 
It is useless for the litigation to continue; and with this view of 
the subject, we shall remand the cause, with instruction to dismiss 
the levies. The parties plaintiff must proceed, de novo, in the 
primary Court. 

Whether a claim can be interposed in attachment, after judg- 
ment has been rendered, or the property ordered to sale, we will 
postpone for future investigation. 

Judgment reversed. 
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No. 9%—Isatan Simpson, et al. plaintiffs in error, vs. WiLLiaM 
H. Perry, defendant in error. 


[1.] Where the Jury, in an action of trespass against two joint trespassers, re- 
turned the following verdict: ‘We the Jury, find Simpson $150, and 
Edwards, $100, and all the costs to be paid by Simpson and Edwards, and 
fifty dollars damage tobe paid by Simpson.” Held, that the legal effectof 
the verdict was, that the Jury intended to find two hundred dollars dam” 
ages against Simpson, the principal trespasser, and that a joint judgment 
should be entered against both defendants for that amount, and a remitti- 
tion entered as to the one hundred dollars found against Edwards. 


Trespass, in Cherokee Superior Court. Tried before Judge 
Joun H. Lumpkin, Febroary Term, 1851. 


This was an action brought by William H. Perry against Isai- 
ah Simpson and Stephen Edwards, for assault and battery. 

The verdict of the Jury was asfollows: ‘ We the Jury, find 
Simpson, $150, and Edwards, $100, and all the costs to be paid 
by Simpson and Edwards, and fifty dollars damages to be paid 
by Simpson.” 

This verdict was returned to the Clerk during the recéss of 
Court, and the Jury dispersed. 

Before the verdict was recorded, the Court permitted plaintiff 
to.take an order to amend. it, and it was amended to read, “ We 
the Jury, find for the plaintiff, three hundred dollars, with costs 
of suit,” which the Court directed the Foreman of the Jury to 
sign, and the former verdict was expunged from the declaration ; 
the Court holding that the verdict as amended only expressed 
in proper form, the intention of the Jury as manifested by the 
verdict which they returned. 

To which action and order of the Court, defendants excepted. 


Brown, for plaintiff in error. 


HansE LL, for defendant in error. 
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By the Court—Wanner, J. delivering the opinion. 


[1.] The only question made by the record in this case is, as 
to the legal effect of the verdict returned by the Jury. 

The defendants were sued jointly, as trespassers, for an assault 
and battery. ‘The evidence in the record shows, that Simpson 
was the principal trespasser. The verdict is in the following 
words and figures : “ We the Jury, find Simpson, $150, and Ed- 
wards, $100, and all the costs to be paid by Simpson and Ed- 
wards, and fifty dollars damages to be paid by Simpson.” 

The rule is, in an action for a joint tort against several defend- 
ants, that the Jury are to assess damages against all the defendants 
jointly, according to the amount which in their judgment, the 
most culpable of the defendants ought to pay. 2 Greenleaj’s Ev. 
§277. 

The Court below ordered the verdict to be amended so as to 
find three hundred dollars jointly against both defendants. In 
this ruling we think the Court erred in its judgment. The high- 
est amount which the Jury intended to find against Simpson, was 
two hundred dollars. This intention is manifested by adding the 
$150,00, and the fifty dollars damages together. Simpson being 
the most culpable, the Jury intended he should pay the most ; 
but there is nothmg in the verdict which shows they intended 
he should pay more than two hundred dollars. The one hundred 
dollars which the Jury intended to find against Edwards alone, 
ought not to have been charged against Simpson by the verdict, 
for the reason, it does not appear the Jury intended to find so 
much as three hundred dollars against him. The judgment of 
the Court below must be reversed, and the verdict amended, so 
as to find two hundred dollars against the defendants jointly, and 
enter a remittition as to the one hundred dollars found against 


Edwards. 
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Dugas vs. Mathews and others. 


No. 93.—Lewis A. Dveas, plaintiff in error, vs. Joun R. Ma- 
THEWS ef a/. defendants in error. 


{1.] Upon the trial of an issue formed on the answer of garnishees, on the 
appeal, it is competent for them to take exception to the evidence of the 
plaintiff, tendered to show that he is the assignee of the judgment upon 
which the garnishment issued. 

{2.] The transfer of a negotiable note, upon which suit is pending, held to 
convey such an interest in the judgment obtained thereon in the name of 
the transferrer, as will enable the transferree to sue out process of garnish- 
ment thereon. 

[{3.] Under the Act of 1829, authorizing the transfer of judgments and execu- 
tions, by written assignment or control: Held, that a formal deed of assign- 
mentis not necessary, but that evidence in writing, which shows that the 
plaintiff has conveyed the interest in the judgment or execution to the 
person claiming to be assignee, will be sufficient to enable him to sue out 
process of garnishment thereon. 


Garnishment, in Habersham Superior Court. Tried before 
Judge James Jackson, October Term, 1850. 


This was a summons of garnishment, issued in the name of 
Lewis A. Dugas, as a creditor of the Habersham Iron Works & 
Manufacturing Company, on a judgment obtained against them 
by Lewis F. E. Dugas, and transferred to and controlled by the 
plaintiff. The summons was served on John R. Mathews and 
James R. Wyly, who answered, denying any indebtedness to 
the company. ‘This answer was traversed, issue joined and a 
trial had. 

On the appeal, plaintiff offered in evidence the judgment ob- 
tained against the Iron Works Company in the name of L. F. E. 
Dugas. Defendants objected to its admission until plaintiff 
should show his control. 

Plaintiff insisted that it was too late at that stage of the case 
to contest his right to issue the garnishment, which was over- 
ruled by the Court. , 

Plaintiff then offered a written assignment by L. F. E. Du- 
gas, of the original note 6f the Habersham Iron Works & Man- 
ufacturing Company, to the plaintiff, L. A. Dugas, given while 
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the note was in suit, and also a letter of said L. F. E. Dugas, 
written since the judgment was obtained, in which he stated that 
he had transferred said judgment to Lewis A. Dugas. 

The Court held that the evidence was not sufficient to show 
that plaintiff was entitled to control said judgment, so as to is- 
sue summons of garnishment thereon, and ruled out the evidence 
accordingly. 

Whereupon the plaintiff suffered a verdict, and excepted to 
the ruling of the Court on the points stated. 


Stranrorp and Cogs & Hutt, for plaintiff in error. 
J. W. H. UnpEerwoop, for defendants. 
By the Court.—Nisset, J. delivering the opimion. 


[1.] The exception taken upon the trial, to the admissibility 
of the evidence going to show the plaintiff’s control of the judg- 
ment and execution, was not, in our judgment, too late. The 
argument against the exception being within time is, that the 
garnishees having answered, and joined issue upon the truth of 
that answer, have admitted the plaintiff’s mght to summons them ; 
that‘is, they have admitted that he, in this case, is the owner of 
the judgment upon which the summons issues. Farther, it is 
said that the evidence is irrelevant to the issue, that being a sin- 
gle question, to wit: imdebtedness or not, on the part of the gar- 
nishees to the defendant in execution. It is true that this is the 
issue, and the plaintiff in garnishment holds the affirmative ; but 
upon the trial of the issue, either at Common Law or on the ap- 
peal, he must first show himself rightfully m Court. He must. 
show that he is the-creditor of the creditor of the garnishee. 
That is a part of his case. The answering of the garnishees 
does not admit that—indeed, it admits nothing. They are not 
estopped by answering, to deny the plaintiff’s ground of process 
against them. Thé control of the judgment was the foundation 
of the plaintiff’s proceedings against the garnishees. It was in- 
cumbent on him to show it on the trial. Any exception then, to 
the competency of the evidence to prove it, was regular. 
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[2.] The next and only farther question made in this record 
is, did the Court err in rejecting the evidence offered by the 
plaintiff to prove it? To determine this question, it is necessary 
to advert to the Statutes which authorize garnishments, and to 
the state of the pleadings. By the Act of 1822, it is made 
lawful for the plaintiff or his attorney, to issue summons of gar- 
nishment in all cases pending in any Court of the State, pro- 
vided the plaintiff, his agent or attorney, shall make affidavit of 
the amount of the debt or demand which he believes to be due, 
and that he is apprehensive of the loss of the same, or some 
part thereof, unless such summons do issue. This affidavit is 
filed in the office of the Clerk of the Court. where the suit is 
pending. By the Act of 1834, the provisions of this Act are 
extended to all cases, whether at Law or iz Equity. By the Act 
of 1822, garnishment issues in behalf of a plaintiff in a judg- 
ment, upon the oath of the plaintiff, his agent or attorney, (in ad- 
dition to the oath required in cases of suit pending as stated 
above,) if required to make oath by the defendant, the garnishee, 
or the plaintiff or his attorney, in any younger judgment, that 
he believes the sum apparently due on the judgment and claim- 
ed by him,:is actually due, provided the proper officer shall en- 
ter on the execution issued on the judgment, that there is no 
property to be found. Prince, 36, 37,41. Under these Acts, the 
proceedings in this case were instituted upon the oath of Col. 
Stanford, the attorney of the plaintiff in garnishment. His oath 
corresponds with the declaration in regular suits, and is the plain- 
tiff’s initiatory pleading. Strictness in pleading is not required 
under our Garnishment Laws. The plaintiff’s case is regularly 
brought before the Court, if the oath contains all that the Sta- 
tutes require. This oath does contain the statutory require- 
ments. It contains more, and more became necessary by reason 
of the peculiar features of this case. Col. Stanford swears that 
he is the attorney at law of Lewis A. Dugas; that the Habersham 
Iron Works & Manufacturing Company, (the defendants in the 
judgment,) are, as he believes, justly indebted to Lewis A. Du- 
gas in the sum of $3245, upon a judgment obtained by Lewis 
F. E. Dugas against that company, and that Lewis A. Dugas 
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has the legal control of that judgment. He farther swears, that 
he believes the sum apparently due and claimed on the judg- 
ment, is actually due to Lewis A. Dugas, and that he is appre- 
hensive of the loss of the same, or some part thereof, unless 
summons of garnishment do issue. Upon this affidavit the sum- 
mons issued. The garnishees appeared and answered, denying 
any indebtedness to the Habersham Iron Works & Manufactur- 
ing Company. The plaintiff traversed the answer, and the gar- 
nishees joined issue. This issue was on trial on the appeal, 
when the plaintiff tendered in evidence the judgment in favor of 
Lewis F. E. Dugas, which was objected to, upon the ground 
that it was a judgment in favor of a third person. The Court 
ruled it out, until it was shown that the plaintiff in garnishment, 
Lewis A. Dugas, had the control of it. ‘To show the control, 
he then tendered in evidence two papers—one, a copy of the © 
note upon which the judgment was founded, with the following 
indorsement thereon: 


“I do hereby, for value received, which I hereby acknowledge, 
transfer to Lewis Alexander Dugas, all my right, title and inter- 
est to the notes now in suit by Dugas & Allen, plaintiff ’s attor- 
neys, a full description of which is herein written out in full. 

[Signed,] LS. FRED. E. DUGAS. 

Augusta, 27th December, 1841.” 


The note thus transferred, was identified as the note upon 
which the judgment was founded, and upon which the suit was, 
at the time of the transfer, pending. It was a negotiable note, 
being payable to the order of Lewis F. E. Dugas, the assignor, 
and also the plaintiff in the suit then pending. 

The other paper was in these words: 


L. F. E. Dugas Fi. fa. from the Superior Court of 
vS. Habersham County, Georgia, and issued 
The Habersham Iron >} upon a judgment obtained April Term, 
Works & Manufactu- | 1842. 
ring Company. 


To John R. Stanford, attorney at law : 


Having assigned the above judgment and execution to Lewis 
VOL Ix 64 , 
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A. Dugas, you are authorized to use my name in any proceeding 
yourself or the said Lewis A. may deem necessary to the col- 
lection of said debt, and you are authorized to act as my attor- 
ney in any Court proceeding instituted for the collection of the 
same, should you deem the use of my name necessary. June 
17th, 1846. 

[Signed,] LS. FRED. E. DUGAS.” 


Both of these papers were objected to, upon the ground that 
neither of them singly, nor both together, constituted such an 
assignment as is contemplated by our Statute. The Court sus- 
tained the objection, and thus we have the question as well as 
the status of the case when it was made. 

For obvious reasons, I consider these papers separately, and, 
first, the assignment of the note. Did this paper give to the 
plaintiff in garnishment, such a control over and property in the 
judgment, as would authorize him to issue garnishment upon it? 
That is the question. If it did, the Court erred in rejecting it. 
We consider that Lewis A. Dugas, the plaintiff in garnishment, 
acquired by the transfer of the note upon which the judgment is 
founded, pending the suit thereon, such an interest or property 
in the judgment as would enable him to sue out and maintain 
the proceeding by garnishment. The note being negotiable, he 
acquired a title to that by the transfer, and the right to control it 
in the hands of the attorneys who had instituted the suit. By the 
transfer of the note, the suit pending on it, he became the usee 
of the plaintiff; that is, the equitable owner of the interest in the 
suit. It is a legal inference from the transfer of the note, that 
the suit then pending should proceed for the use and benefit of 
the transferree. Such we consider the effect of the transfer. It 
would have been competent for him to have dismissed the suit, 
and sued on the note, in the name of the payee for his use, by 
striking out the written transfer, if it had been transferred by the 
usual indorsement. The note itself showed no title out of the 
plaintiff in the action; nor was it competent for the defendant 
to question the plaintiff’s title, unless it became necessary to 
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sustain some equitable defence. The judgment, therefore, is a 
valid, subsisting judgment, and could not now be set aside for 
irregularity. The transfer of the note, then, placed him in the 
position of the usee of the action, and of the judgment when 
obtained. The record, it is true, of the judgment, exhibits the 
plaintiff as the legal owner of the judgment, but the evidence 
shows that he holds the title to it for the use of the transferree. 
In Equity he is the owner of the judgment—he is, as such, en- 
titled to the money raised on it, and his receipt would be a pro- 
tection to the defendants. We hold that an equitable ownership 
or title to the judgment, is such a title as will authorize the su- 
ing out of garnishment. ‘There can be no doubt but that the 
assignee in this case could, ina Court of Chancery, apply a debt 
due by the garnishees to the defendants in the judgment, to that 
judgment, upon his claim, as holding the equitable title to it. If 
so, why go into Chancery, if our Statute gives him aremedy at 
Law? ‘The proceeding by garnishment is in the nature of, and 
a substitute for a proceeding in Chancery. Particularly is this 
position true in this State, where we have a Statute which author- 
izes a party to proceed at Law, in all cases where he may con- 
ceive that the legal remedy will be sufficient. The only reply 
to this is, the language of the Statute, which simply authorizes the 
plaintiff, or his agent or attorney, to sue out a garnishment on 
the judgment. It will not do to put too literal a construction on 
it. For the purposes of this proceeding, and in the spirit of the 
Act, the real owner of the judgment is the assignee: This 
construction would, before our Statute, have denied to the trans- 
ferree of a judgment, assignable at Common Law, the benefits 
of our Garnishment Laws. Our Statute authorizing the assign- 
ment in writing of a judgment, empowers the assignee to col- 
lect it in his own name, and, as I conceive, admits him to the 
remedy by garnishment. Before that Statute, the proceeding to 
collect was, no doubt, in the name of theplaintiff for the use of 
the assignee. So we have held, that the assignee of a dormant 
judgment may revive it, by scire /acias, in the name of the plain- 
tiff for his use. 7 Ga. R. 204. Here, the’ title to the judg- 
ment, by the transfer of the note, is not set up under the Statute, 
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but under the Common Law. How, then, was the proceeding 
to be instituted? It could not be instituted by the plaintiff, L. 
F. E. Dugas, because he could not swear, as the Statute re- 
quires, that anything was due to him on the judgment, for he 
had transferred his interest in it. The only practicable course is 
that taken in this case. Here the proceeding is instituted in the 
name of the assignee—he takes the oath (or rather his attor- 
ney)—he is the plaintiff in garnishment; but the fact of the 
transfer is developed in the record. It is stated in the oath, and 
the record brings before the Court the whole transaction. The 
proof offered is in accordance with the pleadings. It sustains 
the allegations of the oath. The transfer of the note, therefore, 
we think, ought to have been admitted, not as evidence of title to 
the judgment, under the Act of 1829, but as evidence of an 
equitable title acquired, upon general principles, before the judg- 
ment was had. The garnishees certainly cannot complain, for 
a judgment against them on this issue, would be a protection 
against the plaintiff in the fi. fa. and against their creditors, 
the Habersham Iron Works & Manufacturing Company. 

[3.] Independent of the transfer of the note, we think that 
the order to Col. Stanford is a wnitten assignment of the judg- 
ment, sufficient under the Act of 1829. That Act prescribes no 
form of assignment. No law makes necessary any formality in 
the transfer, of which I have any knowledge. It only requires 
that the transfer be by written assignment or control. That is all. 
\ It forbids all parol assignments, and makes written evidence of 
the transfer indispensable. Here is that evidence, under the 
hand of the only person that could make it, to wit: the plaintiff. 
It contains an acknowledgment that he has assigned this judg- 
ment to Lewis A. Dugas, and directs that his name should be 
used in all proceedings deemed necessary to enforce its collection. 
The assignment referred to as the acknowledgment is, no doubt, 
that of the note. This order to Col. Stanford does not give 
effect to that, as a transfer of the judgment, but the acknowledg- 
ment, coupled with instructions to use his name in all proceed- 
ings necessary to collect it, and that for the benefit of Lewis A. 
Dugas, is a present transfer of that judgment. It is written evi- 




















CASSVILLE, APRIL 'TERM, 185t!. 517 


Shorter and others vs. Smith and Justices Inferior Court of Floyd County. 








dence that he was not the owner of it, and that Lewis A. Dugas 
was the owner. We cannot believe that the ends of justice can 
be subserved by requiring, under the Acf of 1829, a technically 
formal deed of assignment. What we do require is, that there 
be intelligible written evidence that the judgment is the property 
of him who claims to be its assignee. Such we consider this 
order to be. 
Let the judgment be reversed. 





No. 94.—Atrrep Suorter, ef al. plaintiffs in error, vs. Wit- 
Ly1aM R. Smitn and Tue Justices oF THE Inrerion Court 
or FLoyp County, defendants in error. 


[1.] The ancient doctrine of the Common Law, that the franchise of ferry, al- 
though not declared to be exclusive, is necessarily implied in the grant, is 
inapplicable to both the local situation and political institutions of this. 
country. 


[2.] This doctrine had its origin in the feudal system, and has undergone great. 
modification, if it has not been entirely abandoned, even in England. 

[3.] Grants by the public are to be strictly construed, and nothing passes by 
implication. 

[4.] The whole legislative history of this State, shows that the understanding 
of our people has been, that exclusive privileges are never conferred, 
where none such are expressly given by the charter. 


[5.] The Legislature, or the Inferior Court, as its agent, after having char- 
tered a company, to make aparticular improvement for public accom- 
modation, without any provision that no rival improvement should after- 
wards be authorized, may grant a charter to another company or individ- 
ual, to make an improvement of the same or of a different kind, to afford the 
like accommodation, however the work of the junior company might im- 
pair, or even destroy the profits of the elder. 


[6.] It is competent for the Legislature to grant charters with exclusive priv- 
ileges, but should a change in the business, population and intercourse of 
the country require it, new avenues may be opened, within the limits of 
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such exclusive grant, by providing just compensation. There is no differ- 
ence between a franchise and any other property iu this respect; all may 
be made subservient to the public use, provided the public faith be not 
violated in making adequate remuneration. 

[7.] Doesa grant to build a bridge, confer a ferry right, and vice versa? 
Quere. 


In Equity, in Floyd Superior Court. Decision by Judge 
Joun H. Lumpxty, at Chambers, April 12th, 1851. 


The plaintiffs in error filed their bill, alleging the following 
facts: That they were the owners, and in occupation of certain 
toll bridges over the Etowah and Oostanaula rivers, near their 
junction at the Town of Rome; that those under whom they 
hold were, from the time of the first settlement of the country by 
the whites, owners of the land, and of a ferry privilege over said 
rivers; and that being the owners, and in undisturbed possession 
thereof, they did, in 1834, propose to the Justices of the Inferior 
Court then in office, and to the said County of Floyd, as a consid- 
eration for the removal of the County site from Livingston, and its 
permanent location at Rome, the following terms: Ist. That they 
would give to the Inferior Court, for the use of the County, one- half 
of the proceeds of the sale of town lots, on lot of land No. 245, 
in the 23d district 3d section, and that suitable lots should be se- 
lected thereon for a Court-house, jail, academy and three churches. 

2d. They proposed to pay to the citizens of Livingston, the actual 
value of all their improvements made in said town, the improve- 
ments to belong to them; the value to be assessed by three re- 
spectable and disinterested citizens, the payment to be made out of 
the first proceeds of the sale ot town lots realized by them. 

3d. They proposed to keep a free ferry at the head of the 
Coosa river, for the benefit of free passage of the citizens of 
Floyd County upon foot and on horseback, except persons pass- 
ing and repassing to their farms. 

4th. The sale of the town lots at the head of Coosa, together 
with the collection and equal division of the proceeds of said lots, 
to be under the joint management of the said Court and the 
company. 


, 
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These propositions were submitted to a vote of the people of 
the County, and being accepted by a large majority of the voters, 
they were ratified by the Inferior Court, and entered on their 
minutes as a judgment .and order of the Court. 

Complainants further stated, that all the arrangements con- 
templated in said proposition were carried into effect, and 
that the conditions on both sides were performed; that they 
substituted bridges for ferries, to meet the public conven- 
ience, and had been for many years, and ever since the set- 
tlement of the County, in the peaceable enjoyment of their 
franchise. They claim to have acquired by prescription, a right 
to said franchise, and moreover, that the agreement between 
them and the County, above stated, was in full force, and sufhi- 
cient in law, to protect them from any infrmgement of their ex- 
clusive rights. 

They alleged, however, that the Inferior Court of said County, 
* now in office, had passed an order, authorizing the defendant, 
William R. Smith, to erect a bridge over the Etowah river, 
within the corporate limits of the Town of Rome, and within one 
mile or less of complainant’s bridge over the same river; which 
complainants charge, will be an injury to them, and a violation 
of their franchise ; and they pray that defendants may be enjoin- 
ed from proceeding further therem. The application for injunc- 
tion being heard before Judge Lumpkin, at Chambers, was re- 
fused by him ; to which decision complainants excepted. 


Unperwoop and ALEXANDER, for plaintiffs in error. 


McDona .p, for defendants. 


Points made by counsel for defendants im error. 

Complainants do not show a prescriptive right either for a 
ferry, or an exclusive right to a ferry. 

To constitute a prescriptive right, the enjoyment must have 
existed time out of mind. 1 Black. Com. 75. 2 Ib. 263. 

Seven years undisturbed possession and enjoyment of an in- 
corporeal hereditament, presumes a grant. 7 Geo. Rep. 352. 
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This prescription may be rebutted and the right destroyed, by 
showing the commencement of the enjoyment. 10 East. 476. 
2 Brof. & Bing. 403. Cowper, 215. 2 Wil. 23. 

The bill itself shows the commencement of the enjoyment but 
it nowhere shows the commencement of a right to have a bridge, 
nor the continuance of the ferry. 

2d. Seven years enjoyment only presumes a grant. It pre- 
sumes a naked grant from the Legislature. 7 Geo. Rep. 351. 
A grant to complainants does not preclude a grant to defendant, 
Smith. If complainants be the first grantee and are injured by 
defendant Smith’s bridge, they have no night of action. It is 
damum. absqueinjuria. 7 Geo. Rep. 352. 8 Peters,738. 11 Ib. 
545, 546. 

3d. The complainants set up a ferry right only, and no right to 
erect a bridge, and show that they have a bridge and no ferry. 
Authority to build a bridge confers no night to have a ferry, and 
the right to have a ferry gives no nght to erect a toll bridge. 
2 Hilliard on Real Property, 47, 68. 11 Peters, 541. 

4th. The complainants show neither a grant nor a prescrip- 
tive right to a bridge, nor exclusive right to a ferry. 

Prescription is against common night. 

The complainants have no right, under their contract with the 
Court, to set up a franchise against the public. The authority 
of the Inferior Court to establish ferries, is only permissive. The 
ultimate control is in the Legislature. They cannot by contract 
bind the Legislature. They cannot bargain away the power of 
the Legislature. The Legislature have granted the right. Act 
of 1849. 


By the Court—Lumrxw, J. delivering the opinion. 


This is a bill praying for an injunction to restrain the defend- 
ants from building a bridge, by virtue of an order of the In- 
ferior Court of Floyd County, across the Etowah river, at the 
upper end ofthe City of Rome, and within a distance of one 
mile or less, from the bridge of the complainants, on the same 
river. The facts alleged in the bill, are substantially the following: 
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That the complainants and those under whom they claim, have 
a prescriptive right of ferry across each of the rivers Oostanau- 
laand Etowah at the head of the Coosa river, and have been in the 
actual occupancy and enjoyment of said privilege, from the ear- 
liest settlement of the country by the whites, in 1830; that 
being. so thereof possessed, on the 26th day of May, 1834, 
they proposed to the Justices of the Inferior Court of Floyd 


County, and tv ihe people of said County, that as a part consid- 
eration for the remaval and permanent location of the public 
buildings of s::i County, from Livingston to Rome, they weu'd 
keep a ferry at the head of the Coosa river, for the free passage 
of the citizens of Floyd County, on foot and on horseback, ex- 
cept persons passing and repassing to and from their farms ; 
which offer was accepted and ratified with great unanimity by 
the Court and the County. 

That the ferry owners did in good faith, conform to and carry 
out every obligation imposed upon them by the contract ; that, 
for the greater safety and convenience of the citizens of Floyd 
County and the travelling public, they have erected on each of 
said rivers, and within the corporate limits of the City of Rome, 
safe and durable bridges, at a heavy expense, on which, both 
rivers are now crossed; and that they have from time to time, 
reduced the rates of toll to meet the wishes of the people of 
Floyd County and others, marketing at Rome. 

The bill charges, that the agreement is a solemn contract be- 
tween the Court and County on the one part, and the ferry and 
bridge owners on the other, by which, the former are bound by 
a valuable consideration, to continue to the latter, the sole and 
exclusive use of their franchise ; and that the same has been so 
recognized by all the predecessors of the present Court, and that 
no attempt has been made to disturb them until recently, and 
that the present Court are estopped by this uhiform recognition, 
from erecting themselves, or of conferring upon others the right 
to erect any bridge, or establish any ferry, so near to that of the 
complainants, as to create a competition injurious to their fran- 
chise, or in any other way to injure or diminish the value of the 
same. 


vot 1x 66 
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And the complainants insist that the erection of any rival 
bridge which would deprive them of any portion of their profits 
and revenues, would be a nuisance to be restrained by injunction. 

The bill further charges, that the more effectually to injure the 
complainants, the defendants are threatening to lay out and es- 
tablish new roads in such a manner, as to divert the travel from 
their bridge ; and are giving out that they will not only not charge 
the people of the County on foot and on horseback, but will permit 
them to cross their bridge with their wagons, also, free of toll ; 
and charge only persons who reside out of the County, and even 
them, at a lower rate of toll than is exacted by the complainants ; 
the doing of all which, they charge as illegal, and a gross 
violation of good faith, and an unquestionable attempt on the 
part of the Court, to exercise power which they do not rightful- 
ly possess ; and they, therefore, pray that the said Justices of the 
Inferior Court may forthwith be absolutely enjoined, from erecting 
or authorizing to be built, the said bridge, to lay and out said new 
roads, &c. 

In the application for an injunction, notice to defendants was 
ordered and a day assigned for the hearing ;, on which day both 
parties appeared by their counsel, and were heard upon the 
question, whether the injunction moved for should be granted. 
And after two days’ argument, the following judgment was pro- 
nounced: “The Court refuses the injunction upon the case made 
in the bill.” 

The complainants sued out this writ of error. 

I approach the decision of this case, with suitable conviction, 
I trust, of its importance ; involving, asit does, the rights of prop- 
erty of the citizen on the one side, and the reserved rights of the 
State and the people on the other. Besides, the power of pass- 
ing upon the unconstitutionality of a State law, or the acts of the 
Inferior Court, done and performed in pursuance of a legislative 
Statute, is necessarily one of great delicacy. 

If the question submitted was one of first impression, we 
might regret that we had not more time to bestow upon its con- 
sideration. But the point has been directly made before, and 
solemnly discussed, and we have been called on to determine; 
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whether the grant of a franchise with no express clause of exclu- 
sive rights or privileges, prevents by necessary implication, the 
establishment ofa rival charter, which may impair its profits or 
take away its customers. (Samuel Harrison, administrator, and an- 
other, vs. Edward B. Young and another. Ante, 9 Geo. Rep. 359.) 
It is true that the judgment there was rendered on other grounds. 
The Court, nevertheless, intimated its opinion very unequivocally 
against the proposition ; and for myself, I must say, that I enter- 
tain no reasonable doubt, as to the way in which this principle 
ought to be settled, especially in Georgia. 

[1.] Itis contended in behalf of the plaintiffs in error, who 
claim a ferry right by prescription, over the waters of the Etowah 
and Oostanaula rivers at their junction, at the City of Rome, 
that by the Common Law that has been adopted in this State, 
their franchise, although not declared so, is necessarily exclusive; 
and that the Legislature cannot, either directly or indirectly, in- 
terfere with it, so as to destroy or materially impair its value ; 
that any such invasion is a nuisance, and the party aggrieved 
has his remedy at law, byan action on the case fora disturbance ; 
or according to the more modern practice, he may resort to 
Chancery, to stay the injury by injunction. 

And such, we concede, was the ancient doctrine in England. 
And the same principle applied to fairs and markets, if not to 
mills also. Hardres’ Rep. 163. Rolle’s Abr. 140. 6 Modern 
Rep. 229. 2 Ventries, 344. Hargrove’s Tracts, 59. Com. Dig. 
Patent F. 4, 5, 6, 7. Jacobs L. Dict. 40. 4 Term. Rep. 666. 
Bull N. P. 76. Willes Rep. 512, note. 3 Black. Com. 219. 

The reason assigned by Mr. Blackstone is, that “ where there 
is a ferry by prescription, the owner is bound to keep it always 
in repair and readiness for the ease of the King’s subjects, oth- 
erwise he may be grievously amerced; it would be, therefore, 
extremely hard, if a new ferry were suffered to share his profits, 
which does not also share his burden.” Now, upon the familiar 
maxim, that reason is the soul of the law, and when the reason 
of any particular law ceases, so does the law itself, (7 Reports, 
69,) the rule relied on by the plaintiffs in error, never should have 
obtained in this State, where these franchises are regulated by 
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law, and similar burdens imposed upon all, for the proper dis- 
charge of their duty to the public. 

But we admit that the law was formerly otherwise in Britain, 
and that in some of the earlier cases in this country, the Courts 
held that these franchises, whether expressed or implied, are so 
to be construed as to exclude all contiguous competition. 
Ogden vs. Gibbons. 4 Johns. Ch. Rep. 150. Newburgh Turn- 
prke Company vs. Miller. 5 Johns. Ch. Cases,101. Livingston 
vs. Van Ingen, 9 Johns. Rep. 507. Stark vs. McGowen, 1 Nott 
&§& McCord’s Rep. 387. 

[3.] But such is no longer the doctrine inthis country. And 
notwithstanding the profound regrets expressed by Chancellor 
Kent at its overthrow, I must be permitted to say, that such a 
doctrine, in my opinion, is at war with the universally recog- 
nized principles of American constitutional law, and totally in- 
applicable to our local situation and change of circumstances. For 
if there be one principle settled in this country beyond the haz- 

rd of a change, it is, that in grants by the public, nothing pass- 
es by implication. See United States vs. /trredando, (6 Peters, 
736,) where all the cases on this subject are collected together 
by the learned Judge, (Mr. Justice Baldwin ,) who delivered the 
opinion of the Court. ‘The same rule is clearly and plainly stated 
in Jackson vs. Lampshire, 3 Peters, 289. Beatty vs. the Lessee of 
Knowles, 4 Pelers, 108.. Providence Bank vs. Billings & Pitman. 
4 Peilers, 514. 

Adopt this rule of construction and apply it fairly to the case 
at bar, and the controversy is et anend. For it is not pretend- 
ed that there is any express grant for the exclusive privilege, 
which is here set up. 

But this question came cily before the Supreme Court of 
the United States, in har case vat the Chares diver Briége vs. 
Lie Warren Bridge et al. in 1887. 11 Peiers, 420. The Le- 
gislature of Massachusetts incorporated a company, to make a 
bridge over Charles river, giving the company the right to take 
toll for a certain number of years. The grant contained no ex- 
clusive privilege over the waters of the river, above or below 
the bridge; and the question presented to the Court was, wheth- 
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er by a subsequent act of incorporation, the State Legislature 
could constitutionally confer on a junior company, the right of 
constructing a rival bridge which would interfere with the income 
of the elder existing corporation, which it had previously char- 
tered. 

On that question, the Court held the affirmative ; and that the 
construction of the Warren Bridge was no violation of the fran- 
chise of the Charles river Company ; and that as to the loss of tolls 
with which it was threatened, that was a consequential change, 
resulting from a lawful act—damnum absque injuria, for which the 
elder company had no redress. 

Chief Justice Taney, in delivering the opinion of the Court, 
said: “The object and end of all government, is to promote 
the happiness and prosperity of the community, by which it is 
established ; and it can never be assumed, that the government 
intended to diminish its power of accomplishing the end for 
which it was created. And in a country like ours, free active 
and enterprising, continually advancing in numbers and wealth, 
new channels of communication are daily foung necessary, both 
for travel and trade, and are essential to the comfort, convenience 
and prosperity of the people. A State ought neverto be pre- 
sumed to surrender their power, because, like the taxing power, 
the whole community have an interest in preserving it undimin- 
ished. And when a corporation alleges that a State has surren- 
dered for seventy years, its power of improvement and public 
accommodation, in a great and important line of travel, along 
which, a vast number of its citizens must daily pass—the com- 
munity have a right toinsist, in the language of this Court 
above quoted—“ that its abandonment ought not to be presum- 
ed ina case, in which the deliberate purpose of the State to aban- 
don it, does not appear.” ‘The continued existence of a govern- 
ment would be of no great value, if by implications and presump- 
tions, it was disarmed of the powers necessary to accomplish the 
ends of its creation, and the functions it was designed to perform, 
transierred to the hands of privileged corporations. While the 
rights of private property are sacredly granted, we must not for- 
get that the community, also, have rights; and that the happi- 
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ness and well-being of every citizen depends on their faithful 
preservation.” 

This decision, based as it is, upon a subject particularly 
within the cognizance and jurisdiction of the Supreme Court of 
the United States, is entitled to the highest deference. Indeed, 
we apprehend, that all the State tribunals will feel bound to 
follow it in a like case, until it is overruled. 

I may be allowed to add, that the proposition which it estab- 
lishes, commands my entire assent and approbation, namely: 
That the grant of a public road, bridge, or ferry, confers the 
right to construct the improvements only, and to receive certain 
rates of tolls; but does not carry with it exclusive privileges, 
where none such are expressly given; and that by grants of 
this description, the Legislature or the Inferior Court, acting by 
their authority, are not deprived of the power of making other 
grants side by side with the former, and in the same line of 
travel, provided there be no express violation in the first grant. 

{4.] But apart from the adjudication and the legal logic by 
which it is sustained, the history of the legislation in this State 
shows, that it has been the uniform understanding of our people, 
that ifthe grantee intended to secure himself from competition, he 
must obtain a provision to that effect in his grant; and if no 
such provision is found, it is to be inferred, that the grant was 
taken with a reliance on the wisdom and discretion of the Legis- 
lature or its agents, to protect the grantee from injurious compe- 
tition, by refusing to authorize any other enterprise of a similar 
character in the immediate vicinity, unless demanded by the exi- 
gencies of trade and travel. Every principle of sound policy 
forbids that existing rights should be capriciously or wantonly 
disturbed. We are not to presume or anticipate, that this will 
be done. After all, it is better that individuals should be at the 
mercy of the public, than that the public should be dependent on 
individuals. 

Regretting, as I have had occasion to do before, the want of 
an authentic Digest of our Colonial Statutes ; one of the earliest 
charters I find granted by the Legislature, was to secure to Jo- 
seph Bryan, the exclusive right and privilege of erecting a toll- 
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bridge across the Great Ogechee river, in which it was enacted 
among other things, that “it shall not be lawful for any person 
or persons whatever, to erect any other bridge on the same river 
within three miles up or down from the place designated.” 
Marbury and Crawford’s Digest, p. 47. 

[5.] And from this period down to the present time, it never 
was dreamed, that the mere establishment of one right was in 
itself, a negative on the power to establish others and hence, ex- 
press provisions are always introduced, for the purpose of tying 
up the hands of the Legislature, or its agent, the Inferior Courts 
of the County, from the exercise of this acknowledged right. 
Clayton’s Compilation, 184. Lamar’s Digest, 116,119. Daw- 
son’s Compilation, 397. Prince’s Digest, 302, 304, 920, 325, 
343, et passim. 

And the last Legislature has manifested its repugnance to 
these monopolies, in the most decisive manner, by authorizing 
all persons whatever, to establish ferries and erect bridges 
across water-ceurses or streams on their own land, upon cer- 
tain conditions. Pamphlet Acts, 174. And this is right. In 
England and other countries, which are governed by force, the 
performance of public duties by inn-keepers, owners of bridges 
and ferries, &c. can be coerced by the enforcement of legal 
penalties. Not so here; we have, and in the very nature of 
things can have, no other protection, but that which results 
from free and unrestricted competition. 

If, then, it be true that the history and situation of a State 
may be resorted to, in order to expound its legislative intentions, 
as was said in Preston vs. Bowden, (1 Wheaton, 115,) and that 
charters are to be expounded, as the law was understood when 
the charters were granted. (2 Inst. 282,) it was never the in- 
tention of the Legislature, in permitting this ferry to be set up, to 
bind itself that another bridge or ferry should not be established. 

Our conclusion then is, that neither the terms of the grant, nor 
the great current of public opinion, give any countenance to the 
claims set up by the plaintiffs in error, founded on their ferry, 
for an exclusive franchise extending up and down the two rivers 
at their junction. 
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For fifty years, we have heard of no instance in which such 
an implied right has been contended for. Neither individuals 
nor corporations ever imagined, fora moment, that they were 
entitled to such lateral and latitudinous privileges. Such an in- 
terpretation of legislative grants, would strike with astonishment, 
those who have conferred them. It would be to array fiction 
against fact. 

Establish the doctrine, that a mere charter to build a bridge 
or road, or run a ferry, where no exclusive privilege is given ; no 
undertaking on the part of the State, that no rival work shall be erec- 
ted, entitles the grantee to infer, that all competition which would 
diminish the amount ofits income, is excluded by the very nature 
of the contract ; and we shall sow broad-cast over this land the 
seeds destined to yield in due season, the most abundant crop of 
litigation, ever garnered in this or any other country. Railroads 
have been built in every direction throughout the State, regard- 
less of the broad privilege now claimed. How many ferries and 
bridges created by law have been ruined by the introduction of 
these newer and better modes of travel andtransportation? Yet 
has Mr. Parks on the Oconee, Dr. Wiley, the owner of the To- 
besofkee Causeway, a most expensive work, and a hundred 
other properties of public improvements along these different lines, 
ever supposed that their rights were invaded, or any contract 
violated on the part of the State, by the construction of the Geor- 
gia and Southwestern railways, and the numerous other routes 
that web the State ? 

It is urged, that these works have been built at a heavy cost, 
and good faith requires that nothing should be done, which, by 
curtailing their profits, would lessen or destroy their value. 
What reason is there, I would ask, for holding a franchise more 
sacred than the land to which it is annexed? Or why should 
the rights of a company be more carefully protected than those of 
an individual ? 

This ferry, when it was established, was suited to the then 
wants of the country, and owing to the increase of population 
and the trade to Rome, their income will be, in all probability, 
greatly enhanced, in despite of all the competition which may be 
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set up. But suppose it were otherwise ; are these ferry owners 
to be exempted from the casualties to which all other citizens are 
liable? As well seek to insure them against flood and fire, as 
the fluctuations in public policy. Whole towns are frequently 
broken up, and all the property in them rendered worthless by 
the establishment of a new road, which diverts the business to 
some other point. Petersburg, once a flourishing village on the 
Savannah river, is now acotton-field. One capitol in this State, 
has already been ruined by the removal of the seat of government, 
and the present has been repeatedly menaced of late, with the 
same calamity; yet, who doubts the power, whatever we may 
think of the wisdom of these changes? While we reprobate 
that fickleness, which, without any adequate public considera- 
tion, would sport with the prosperity and happiness of a whole 
community, still, it must be conceded, that in the march of em- 
pire and civilization, these vicissitudes are inevitable. ‘To-day, 
wealth and splendor—to-morrow, dilapidation and ruin. Such 
is human life—such the past record of our race, individually and 
collectively. 

If the facts charged in the bill be true, will not the owners of 
real estate, city lots on the streets leading to the old bridge, be 
equal sufferers, if the present trade and travel be discontinued ? 
And why are these taverners and shop-keepers not entitled to in- 
demnity ? 

[6.] Itis true, that charters may be granted with peculiar priv- 
ileges, and such grants are often deemed necessary to the 
promotion of public enterprises, which might not otherwise have 
been undertaken, and which might have been delayed toa much 
later period. But whenever, owing to a change in the popula- 
tion, business, and intercourse of the country, the public inter- 
est requires the opening of new avenues, within the limits even of 
such exclusive grants, even chartered rights, as well as individual, 
must yield and become subservient to the public good, provided, 
just compensation be made. 

It is further argued, that the power to take by eminent domain, 
cannot be transferred to any subordinate agent, but must be ex- 
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ercised by the State itself. That each individual exercise of the 
power must be by a legislative act. 

I find, upon examination, that this identical objection was rais- 
edin Backus vs. Lebanon, 11 New Hampshire, Rep. 19; and it 
is thus met and disposed of by Ch. J. Parker: ‘No authority 
is cited in support of this proposition, and it is certainly in con- 
flict with the practice of this government from its first institution, 
and it is believed with that of all others of the United States. It 
would require very strong reasons to authorize us to break in and 
eyndemn this continued practice of two centuries; but none 
have been suggested, and none present themselves to us. If 
the power of eminent domain is exercised, through the action of 
general laws and judicial tribunals, there is probably quite as little 
danger to be apprehended from its abuse, as in any other mode 
which can be devised.” 

A provision authorizing the Inferior Court to exercise a juris- 
diction for this purpose, was-enacted more than a half century 
since, and has been acted upon and tried without any question 
respecting its constitutionality, up to the present time, and with 
the learned Judge above, we can only say, that no sufficient 
reasons present themselves to us, for negativing this power. 

But the plaintiffs claim protection, under the contract entered 
into with the Inferior Court of Floyd County. What was that 
agreement? ‘That in consideration of the removal of the County 
site, from Livingston to Rome, and its permanent location at the 
latter place, they would do certain things ; and among the rest, 
transport free of toll, the citizens of Floyd County, on foot and 
on horseback, except such as were going to, and returning from, 
their plantations. It is admitted that the County site was trans- 
ferred, and yet this was the only undertaking on the part of the 
Court. The obligation to transport free of toll, a certain class 
of the inhabitants; was a burden imposed. upon the owners of 
the ferry, instead of a benefit accruing to them ; and it occurs to 
us as rather singular, that an arrangement to relieve them of this 
onerous engagement, should be exhibited as a grievance, for 
which ‘the . plaintiffs are entitled to redress. There is, in our 
opinion, no merit in this view of the case. 
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The only other ground upon which the plaintiffs seek relief, is 
the purpose avowed by the Court, of opening new roads which 
will divert the line of travel from their bridge. If we are right in 
the main proposition, then it follows of course, that the plaintiffs 
have no exclusive property in the public travel. No one is bound 
to pay toll at their crossing place ; neither is it the duty of the 
Court to compel them to do so, by hedging them in to this par- 
ticular route. On the'contrary, the Court would be faithless 
public servants, if they neglected and refused to open up as 
many highways as the public necessities demanded, and leave it 
optional with all to pass where they are best accommodated. 

It will be perceived that in this discussion, we have placed 
the case on the most favorable footing for the plaintiffs. We 
have not questioned the validity of their prescription although its 
origin is distinctly disclosed in the bill, to have been in 1831. 
We have treated it as a grant from the State; our only inquiry 
upon this head, has been, whether a ferry has, as appurtenant to 
it, a franchise which excludes injurious competition from the 
waters above and below. And our conclusion is, that such a 
grant indicates no such privileges up or down stream—establishes 
no such undefined, unmeasured, and ever varying rights. 

[7.] Again, we have treated the night of pontage, which has 
been substituted for that of the ferry, as though it stood on the 
same foundation, whereas it is quite apparent, that according to 
the averments in the bill, the plaintiffs show no prescriptive 
right to their bridge. Was it built in the same place where the 
old ferry was kept? If so, then has not the ferry ceased of ne- 
cessity to exist, as soon as the bridge was erected? And if the 
rights which were incident to it, could not be transferred to the 
bridge, what have become of them? Are they not extin- 
guished ? 

But all these minor matters have been waived in order to ascer- 
tain and determine, whether the plaintiffs can sustain the exclusive 
rights and privileges which they claim. And the present inves- 
tigation has only served to strengthen the conviction, which we 
previously entertained, that they cannot. And we feel fully 
warranted in saying, that this doctrine of an implied grant, 
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would not be sanctioned at this day and in an English Court. 
2 Barn. and Adol. 793. 

Were there any imperative rule of law, binding me to a con- 
trary judgment, I would bow to it; for in the language of 
another, I feel already the responsibility sufficiently great, of ex- 
pounding laws, without increasing it by making them. But while 
we have adopted the English system of jurisprudence, civil and 
criminal, it is left to the Courts to determine, whether there be 
anything in our local situation, or in the nature of our political 
institutions, which would render any portion of it inapplicable ; 
and would it not be strange for the Courts of this country at this 
day, to enforce a doctrine which had its origin in the feudal sys- 
tem ; a system, justly characterized, as aggregating to itself all 
privileges, which increased the mass of wealth in the feudal Lords, 
at the expense of the public? Whoever thinks of applying this 
notion of special privilege, to mills and markets? And if the 
doctrine has been abandoned as to these, why insist on construc- 
tive franchises in ferries ? 


No. 95.—James L. McKnyieut, plaintiff in error, vs. Martin 
Ketwett, defendant in error. 


[1.] In cases of fraud, (except fraud in obtaining a will,) Courts of Equity 
and Courts of Law have concurrent jurisdiction, and the plea of a total 
failure of consideration to an action upon a contract under seal, on the 
ground of fraud, will be allowed in a Court of Law. 

[2.] When the vendee purchased a tract of land of the vendor, took a deed of 
conveyance, went into the possession thereof, and continued in possession: 
Held, that in asuit upon the bond executed by the vendee, under his hand 
and seal, for the purchase money, he could not, according to the provisions 
of the Act cf 1836, plead a partial failure of the consideration of the con- 
tract, upon the ground of the fraudulent representations of the vendor; 
that Act prohibiting the plea of a partial failure of consideration in cages 
in whivh a totad failure of consideration could not be pleaded. 
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Debt, in Chattooga Superior Court. Tried before Judge 
Hooper, October Term, 1850. 


This was an action brought by Kellett against McKnight, on 
a bond for the sum of $3260, with interest. Defendant pleaded 
that the bond was given for a tract of land, sold to him by plain- 
tiff, and that the consideration for which the same was given had 
partially failed, in this: that plaintiff had fraudulently represent- 
ed the land to be a healthy residence, whereby he was induced 
to purchase it, and that it had proved exceedingly unhealthy ; 
that his family had suffered much by sickness since he resided 
on the place, and several of them had died ; for which reasons 
he resisted payment of the purchase money, or a portion there- 
of. It appeared in evidence, that there was a mill-pond near the 
land, and many witnesses testified to the unhealthiness of the 
place. There was evidence on both sides as to the representa- 
tions of the vendor. 

Defendant requested the Court to charge the Jury, that the 
Statutes of the State in regard to the abatement of nuisances 
had nothing to do with the question; which the Court refused, 
but charged, that although the Statutes in question could not 
justify misrepresentation, yet the Jury might consider them, in 
judging of the value of the place as a residence. 

The Court also charged that the vendor of the land was not 
bound to disclose latent defects. 

The Jury found for the plaintiff the full amount of the bond, 
deducting some small payments. Whereupon defendant moved 
a new trial, on the ground of error in the charge of the Court, 
on the points above mentioned, and on the further ground that 
the verdict was contrary to the evidence. 

The Court refused the motion, to which decision defendant 


excepted. 


Axiw and ALEXANDER, for the plaintiff in error. 


Unperwoop and Crook, for defendant in error. 
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By the Court.—Wanrner J. delivering the opinion. 


That the Court erred in its charge to the Jury, we entertain 
no doubt ; indeed, the counsel for the defendant in error con- 
cede that point in their argument, but insist, inasmuch as it 
appears on the face of the record, that the instrument sued on is 
under the hand and sea! of the party, the defence cannot be al- 
lowed in a Court of Law. Whether failure of consideration can 
be pleaded to an instrument under seal in a Court of Law, in the 
absence of all fraud, we express no opinion; but we do hold, 
that the seal does not preclude an inquiry into the consideration, 
when it is alleged to be illegal or fraudulent. 

[1.] In cases of fraud, (with the exception of fraud in obtain- 
ing a will,) Courts of Equity and Courts of Law have concurrent 
jurisdiction. Tripp & Slade vs. Lowe's ldm’r, 2 Kelly, 305, and 
cases there cited. In this case, however, the defendant does not 
plead a éofal failure of consideration, on account of the fraudu- 
lent representations of the vendor, but only a partial failure of 
the. consideration for which the bond was executed. ‘The de- 
fendant obligated himself to pay thirty-two hundred and sixty 
dollars to the plaintiff for a plantation, took a deed of convey- 
ance from the plaintiff, went into possession, and still continues 
in possession thereof, but. insists that the consideration has par- 
tially failed, because the plaintiff falsely and fraudulently repre- 
sented the plantation to be a healthy location, when it was not 
healthy, which was well known to the plaintiff, and in conse- 
quence of its unhealthiness is not worth more than fifteen hun- 
dred dollars. ‘The question is, can this defence be allowed upon 
the state of facts presented by this record ? 

[2.] By the Act of 26th December, 1836, the plea of partial 
failure of consideration, cannot be made available only in such 
cases, under such circumstances, and between such parties as 
would then admit and allow the plea of a éotal tailure of conside- 
ration. Prince, 475. In the sale ofa tract of land of which the 
purchaser has gone into possession under a deed of conveyance 
from the vendor, and there is no question as to the validity of 
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the title, itis difficult to perceive how there can be a fotal failure 
of the consideration. If the land is not worth as much as the 
vendor fraudulently represented it to be, still it is worth some- 
thing, and in this case the plea of the defendant admits the land 
purchased to have been worth fifteen hundred dollars. Inas- 
much, therefore, as the defendant could not have pleaded a total 
failure of consideration to the suit on this contract, he cannot 
plead a partial failure of consideration, and the judgment of the 
Court below must be affirmed. 


No. 96.—Jacos Yancy, plaintiff in error, vs. Ezexren Harris, 
defendant in error. 


[1.] Upon a return toa writ of habeas corpus, it appeared that the petitioner 
had been brought before the Inferior Court as a free person of color, upon a 
charge of having violated. the Registry Laws, and upon a plea of guilty, was 
sentenced to pay a fine of one hundred dollars, and in default of payment 
to be hired out until paid, and that the respondeut had hired him in pursu- 
ance of the judgment of the Court: Held, that he was detained according 
to law, in pursuance of a judgment of a Court of competent jurisdiction, 
and that this Court could not enter into the question whether he was or was 
not a free white person. 


Habeas Corpus, from Forsyth County. Decision by Judge 
Joun H. Lumpxiy. 


This was a writ or habeas corpus sued out by Jacob Yancy, 
alleging that he was illegally confined by Ezekiel Harris, the de- 
fendant. In his answer, defendant returned that the plaintiff had 
been brought before the Inferior Court of Forsyth County, as a 
free person of color, charged with violating the laws of the State 
on the subject of registration of such persons; that plaintiff has 
pleaded guilty to that charge, and had been sentenced to pay a 
fine: of. one hundred dollars,.and in’ default. thereof had been 
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hired, by order of the Court, to defendant, by virtue of which 
he held plaintiff in custody. 

On the hearing of the habeas corpus, it was admitted that plain- 
tiff was of dark complexion; that he was the son of a white 
woman, and that after he was fourteen years of age, but before 
he was twenty-one, he had applied to the Inferior Court of said 
County to have a guardian appointed for him, as a free person 
of color, and had applied to the Clerk to be registered as such. 

Plaintiff contended that, as the child of a white woman, he 
was presumed to be a white person until found otherwise by two 
Juries, as provided by law. The facts stated in defendant’s an- 
swer were not denied. 

The Court refused the application, and remanded plaintiff into 
the custody of defendant; to which decision plaintiff excepted. 


No one appearing for the defendant in error, the plaintiff was 
allowed to proceed, ex parte. 


W. H. Unperwoop, for plaintiff in error. 
By the Court.—Nisset, J. delivering the opinion. 


[1.] The return to the writ of habeas corpus shows that Jacob 
Yancy had been brought before the Inferior Court as a free _per- 
son of color, upon a charge of having violated the Registry 
Laws, and upon a plea of guilty, was sentenced to pay a fine of 
one hundred dollars, and being unable to pay, was, in pursuance 
of the Statute, hired to the respondent. 

Upon the hearing, it was conceded by agreement of parties, 
that he was a dark colored person, and the son of a free white 
woman, &c. Upon these facts, his counsel assumed that, being 
the son of a free woman, he followed the condition of his mother 
as to civil rights, and was from that fact to be held and taken 
as a citizen, until the contrary was made to appear by two con- 
curring verdicts of a Jury, as provided by our Statute Law. The 
Court overruled this position of counsel, and remanded Ja- 
cob Yancy to the custody of the respondent. We do not find 
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ourselves at liberty to enter upon this question. The return to 
the writ shows that his detention is legal. The Inferior Court 
had jurisdiction of the person and subject matter, and adjudged 
him a free person of color, and farther adjudged him guilty of a 
violation of the Registry Laws, and his detention is the penalty: 
inflicted by the Court for that violation, and which is prescribed 
by law. Prince, 796, 97, 810. 

In the trial of the cause, it does not appear to us that the In- 
ferior Court either exceeded their jurisdiction or acted without 
jurisdiction. Their judgment is a valid, subsisting judgment— 
if irregular in any particular, it can be set aside, and until that 
is done, we have no power to discharge the petitioner. The 
question made by his counsel might have been made before the 
Inferior Court, and might have been thence brought, by the usual 
course, before this Court, but it was not made. 

Let the judgment be affirmed. 


voL 1x 68 
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No. 97.—Jonun W. Carrer and Wife, plaintiffs in error, vs. 
Georce F. Bucuanan, defendant.* 


[1.] Hearsay evidence, admissible to prove birth and pedigree, but incom- 
petent to create or destroy title to property. 

[2.] Where a family of slaves is held by a common title, adverse possession 
as to one is good as to all. 

[3.] Whether a father permit property to go home with his daughter, imme- 
diately upon her marriage or at any subsequent period, if he suffer it to re- 
main there for a number of years, the presumption of law is that he in- 
tended it as a gift. 

[4.] Where the law has been fully and fairly submitted to the Jury by the 
Judge, in his summing up in conclusion, and the Court is satisfied that the 
verdict is in accordance both with the law and justice of the case, a new 
trial will not be awarded on account of some inaccuracy of language as to 
the rights of the parties, which may have been used by the Judge during 
the progress of the trial. 





*Sée former decision upon this case, in 2 Kelly, 337.—[Rep.] 
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Trover, in Wilkes Superior Court. Tried before Judge Bax- 
TER, September Term, 1850. 


The errors assigned in this case arose upon the trial of an ac- 
tion of trover for a slave named Jerry. Carter and wife claimed 
under an alleged parol gift of Jenny, the mother of Jerry, to 
Esther Caroline Carter, (formerly Kendrick,) when an infant, by 
her grandfather, Jacob Bull. Jenny and her offspring had been 
in the possession of Jones Keridrick, the father of Mrs. Carter, 
from the time of the alleged gift in 1814, until his death, thirty- 
five years thereafter. The plaintiffs were married in 1830. This 
suit was commenced in 1846. The defendant claimed under a 
purchase at the sale by the executors of Jones Kendrick. 

On the trial, the plaintifis proposed to prove by T. F. Ken- 
drick, that “Jenny was always recognized in the family of said 
Jones as the property of said Esther Caroline.” The Court re- 
jected the evidence, and this is the first error assigned. 

Plaintiffs objected to the testimony of the same witness, to the 
following effect, viz: ‘“‘Said Jones Kendrick did give Charles 
Simpson, one of the descendants of Jenny, Rachel by name, 
shortly after Simpson’s marriage with said Jones’ daughter, 
which fact was known to both Carter and wife. This was fifteen 
years ago.” ‘The Court overruled the objection, and this is as- 
signed as error. 

Plaintiffs’ counsel requested the Court to charge, emong other 
things, “ That the gift of one or more of Jenny’s children to 
Simpson, did not cause the Statute of Limitations to commence 
running in favor or Jones Kendrick as to Jenny and her chil- 
dren not given.” ‘The Court refused so to charge, but on the 
contrary charged, “That the giving away of one of Jenny’s 
children, was notice to Carter and wife, (when brought home to 
them,) of adverse possession as to the whole of them, and that 
if Carter and wife knew of the gift, four years before the com- 
mencement of the suit, they are barred by the Statute of Limi- 
tations.” Which charge and refusal to charge are assigned as 


error. 
Plaintitis’ counsel requested the Court to charge, “ That the 
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negro Jenny, going home with Kendrick ten or twelve years af- 
ter his marriage with the daughter of Jacob Bull, was at too 
late a day to make it a gift to him.” 

The Court declined so to charge, but charged, “That if a 
father-in-law sent home a slave with a son-in-law twelve years 
after the marriage, it was as high evidence of a gift as if sent 
home immediately after the marriage.” Which charge and re- 
fusal to charge are assigned as error. 

In the course of his charge, the Court charged the Jury, 
“That the delivery of property by a father-in-law to a son-in- 
law at any time, is presumptive evidence of a gift, especially as 
to third persons.” Also, that “ When one person is in posses- 
sion of property for another, the possession does not become ad- 
verse until he sets up title in himself, and gives notice of such 
claim, or exercises acts of ownership inconsistent with the oth- 
er’s title—such as giving them away or selling them—and the 
plaintiffs had knowledge, by positive evidence, of such adverse 
possession.” 


Anprews & GarTRELL, represented by Coss, for plaintiffs in 


error. 
R. Toomrs and A. H. Srepuens, for defendant. 
By the Court—Lumpxtn, J. delivering the opinion. 


[1.] The first error complained of is, the refusal by the Circuit 
Court to permit evidence to be introduced on the trial, that Jenny, 
the mother of Jerry, the boy in dispute, was always recognized 
in the family of Jones Kendrick, under whom the defendant 
claims, as the property of Mrs. Carter, one of the plaintiffs. 

Hearsay and reputation are competent to establish certain facts, 
such as birth and pedigree, but are inadmissible, we apprehend, 
to create or destroy title. To make this legal testimony against 
Kendrick, it should have been at least shown that he was privy 
to these family reports. No attempt was made to charge him 
with knowledge of these rumors. 
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{2.] The next error assigned is, in allowing a witness to prove 
that fifteen years before this suit was brought, Jones Kendrick, 
with the knowledge of his daughter and her husband, had given 
away Rachel, one of the descendants of Jenny, to Simpson, his 
son-in-law. We see no objection to this evidence. It was a 
tacit acknowledgment on the part of the plaintiffs, that Kendrick 
had the right to dispose of this family of slaves. 

[3.] The Court was requested to charge, that the gift of one 
or more of Jenny’s children to Simpson, did not cause the Stat- 
ute of Limitations to commence running in favor of Jones Ken- 
drick, to Jenny and her children not given. The presiding 
Judge refused to give this charge, and on the contrary instructed 
the Jury, that the giving away of one of Jenny’s children, was 
notice to Carter and wife, when brought home to them, of ad- 
verse possession as to the whole ; and that if the plaintiffs knew 
of the gift, four years or more before the action was instituted, 
they were barred by the Statute of Limitations ; which refusal 
and charge are assigned as error. 

We are inclined to think, that the charge was not strictly le- 
gal, either as asked or given. It was clearly wrong to insist that 
the gift of one of the slaves held by a common title, was no evi- 
dence of adverse possession, as to the residue ; and, on the other 
hand, it was not perhaps entirely right to rule that it constituted 
an absolute bar. It was a circumstance which, uncontradicted or 
explained, would authorize a finding against the plaintiffs. 

Plaintiffs’ counsel requested the Court to charge, that Jenny 
going home with Kendrick, ten or twelve years after his mar- 
riage with the daughter of Jacob Bull, was at too late a day to 
raise the presumption of a gift; which charge the Court refused 
to give, and, on the contrary, instructed the Jury, that if a father- 
in-law sent home a slave with a son-in-law, twelve years after the 
marriage, it was as high evidence of a gift as if delivered imme- 
diately after the marriage ; and this charge and refusal are made 
the fourth ground of error. 

Ordinarily I should say, that the going home of property im- 
mediately after marriage, was higher evidence of an intention to 
give, than when sent at a later period. This, however, is rather 
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matter of opinion than of Jaw. And to this proposition there 
must be, in the nature of the case, many exceptions; as for in- 
stance, suppose the match was disapproved and repudiated at 
the time by the parent, and subsequently, after the lapse of many 
years, if you please, a reconciliation should take place, and im- 
mediately consequent thereon, property was sent home with the 
daughter—this would be as high evidence of the quo animo as 
if the facts had transpired directly after marriage. 

[4.] Conceding, then, that some of the language employed 
by the learned Judge, during the progress of the trial, was not 
sufficiently guarded, both as to the degree of presumption, arising 
from the delivery of property to a son-in-law immediately after 
the marriage, and at a subsequent period, and, also, as it re- 
spects the Statute of Limitations, still, by reference to the re- 
cord, it will be seen that in summing up to the Jury in conclu- 
sion, he presented the whole law of the case fairly, not to say 
JSavorably, for the plaintiffs; and being satisfied that the concur- 
rent verdicts which have been rendered for the defendant, are in 
accordance with the manifest justice as well as the law of the 
case, we cannot get our consent to reverse the judgment. 





No.-98.—Leau Smmmons and others, plaintiffs in error, vs. Joun 
A. Rarpen and Wife, defendants. 


[1.] Verdicts are to havea reasonable intendment, and to receive a reasonable 
construction, and are not to be avoided unless from necessity. 


[2.]. Where a bill was filed by John A. Rarden and Henrietta, his wife, for- 
merly Henrietta G. Ogletree, to recover certain slaves in right of the 
wife; and the Jury on the trial of the case found the following verdict: 
“We the Jury find and decree, that the complainant, Henrietta G. Rarden, 
(formerly Henrietta G. Ogletree,) in her own right, and for her own use, 
do recover of the defendant the negro slaves, Washington, Martha, &c.” 
Held, that on a motion in arrest of judgment, on the ground that the verdict 
did not find in favor of the marriage of the parties, which was denied by the 
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defendant’s answer, that the legal effect of the verdict was in favor of the 


marriage. 


In Equity, in Richmond Superior Court. Decision by Judge 
Srarnes, February, 1851. 


John A. Rarden and wife, filed a bill against Leah Simmons and 
others, to recover certain property belonging to the wife prior to 
the marriage, and to set aside a deed made by the wife, in con- 
templation of marriage, and in fraud of the marital rights, and 
under coercion of defendants. The answer denied the fact of 
the marriage, as well as the other facts charged. The Jury found 
the following verdict : “‘ We the Jury find and decree, that the 
complainant, Henrietta G. Rarden, (formerly Henrietta G. Ogle- 
tree,) in her own right, and for her own use, do recover of the 
defendant, the negro slaves, Washington and Martha, (the ne- 
gro slave Letty, being dead ;) and also said complainant recov- 
er of the defendant, two hundred and forty dollars, for the hire 
of the said three slaves, until arrest after commencement of this 
suit, with costs.” 

A motion was made in arrest of any judgment upon this ver- 
dict, upon the grounds : 

1st. Because of the variance between the pleadings and the 
finding of the Jury, in this: that by the pleading, complainants 
allege that they are husband and wife, which defendants by 
their answer deny. The finding being for Henrietta G. alone, 
is tantamount to finding the truth of the allegation of defend- 
ants. 

2d. Because of the uncertainty of the finding of the Jury un- 
der the issue made by the pleading, in this: that the complain- 
ants either are, or are not, husband and wife. If they are, the 
finding should have been for them jointly as such. If they are 
not, then there could be no finding for them jointly nor sepa- 
rately. 

The Court overruled the motion, holding the verdict to be vir- 
tually for the complainants, and covering all the issues submit- 
ted. This decision is now assigned as error. 
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A. H. H. Dawson, by Coss, for plaintiffin error. 
A. J. Mrttrr, for defendant. 
By the. Court—Wanner, J. delivering the opinion: 


[1.] This was a bill, filed by John A. Rarden and Henrietta 
G. his wife, formerly Henrietta G. Ogletree, to recover certain 
slavesin the record mentioned. The answer of the defendant de- 
nied the marriage of the complainants. A motion was made to 
arrest the judgment in the Court below, on the ground, that the 
Jury had not found in favor of, nor against the marriage of the 
parties. The rule is, that verdicts are to have a reasonable in- 
tendment, and to receive a reasonable construction, and are 
not to be avoided unless from necessity. 

[2.] Can it be reasonably inferred from the verdict in this 
case, that the Jury found in favor of the marriage? The Jury 
find and decree, “that the complainant, Henrietta G. Rarden, (for- 
merly Henrietta G. Ogletree,) in her own night, and for her own 
use, do recover of the defendant, the negro slaves, Washington, 
&c.” The property is claimed in the right of the wife, Henriet- 
ta G. Rarden, formerly Henrietta G. Ogletree. The Jury find 
their verdict in favor of Henrietta G. Rarden, formerly Henrietta G. 
Ogletree, for herown use. If the Jury had not been satisfied as 
to the validity of the marriage, why did they find a verdict in 
favor of Henrietta G. Rarden, formerly Henrietta G. Ogletree 2 
If they had believed there was no marriage of the parties, the 
verdict would have been in favor of Henrietta G. Ogletree. Be- 
sides, the Jury not only find their verdict in favor of the complain- 
ant, in the name, as claimed by the marriage, but they have em- 
ployed words, the legal effect of which, is to protect the property 
from the marital rights of her husband. If the Jury had not found 
in favor of the marriage, we think it is quite clear, the verdict 
would have been in favor of Henrietta G. Ogletree, without more ; 
and not in favor of Henrietta G. Rarden, formerly Henrietta G. 
Ogletree, in her own right, and for her own use. What but the 
marriage, changed the former name of Henrietta G. Ogletree, to 
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that of Henrietta G. Rarden? What but the marriage induced 
the Jury to employ words in their verdict which would secure 
the property to her separate use, and protect it against the mari- 
tal nights of her husband? In our judgment, the legal intend- 
ment of the verdict is in favor of the marriage. Let the judg- 
ment of the Court below be affirmed. 











No. 99.—O..& A. Wermore, plaintiffs in error, vs. Joun 
Cuavers, defendant. 


£1:] The brief of the evidence filed on a motion for a new trial, is not a part 
of the record, to be transmitted to the Supreme Court; and does not dis- 
pense with the necessity of incorporating in the bill of exceptions, a brief 
of the oral and copy of the written evidence. 


In error, from Richmond County. 


This writ of error, was sued out to a decision on a motion for 
a new trial, on the ground, thatthe verdict was contrary to the 
evidence. The bill of-exeeptions did not contain a brief of the 
evidence, or refer to any. In the transcript of the record, the 
Clerk sent up a brief of evidence, purporting to be of file in his 
office. 

A motion was made to dismiss the writ of error, on the ground 
that no brief of evidence had been embodied in the bill of ex- 
ceptions. 


J. G. Goutp, for the motion. 


Joun ScH.ey, contra. 


By the Court—Nisset, J. delivering the opinion. 
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[1.] The motion to dismiss must be sustained. The 4th rule 
of this Court requires, that a brief of the oral, anda copy of the 
written evidence in the cause, be embodied in the bill of excep- 
tions. Is there any thing in this case which can authorize an 
exception to the rule? There is no evidence whatever, in the 
bill, and no reference to any. The brief of the evidence agreed 
upon by counsel, upon moving the rule for the new, trial below, 
comes up with the record, and therefore, it is said that the reason 
of the rule ceases. This would be true if the brief, which is of 
file below, were a part of the record which it is made the duty 
of the Clerk to send up. But we do not think that it is. The 
record which the law requires him to certify to this Court, con- 
sists of the pleadings in the case, and the orders, judgments or 
decrees of the Court rendered in the case, and the verdict of the 
Jury, if one isrendered. This brief is no more a part of the 
record, than the interrogatories and depositions which are of file. 
Moreover, the brief may be sufficient for the Court below, he 
being a witness to the trial. But we need all the evidence. 
The evidence need not be in any case, both in the bill and 
with the record. 











No. 100.—Eturorr B. Loyiess and Wife, plaintiffs in error, 
vs. Joun A. Ruopes and Ricuarp B. Day, executors, &c. of 
A. Rhodes, deceased. 


[1.] The opinion of the Court, in Mobley et. al. vs. Mobley, 9 Geo. Rep. 24'1, re- 
ferred to and explained. 

[2.] The mode of procuring letters dismissory, by executors and administra- 
tors specified. 

[3.] An executor postponing a settlement with one of the legatees, under false 
pretences, and finally delivering over the entire estate to the other lega- 
tees, will not be protected for this mismanagement, by his letters of dismis- 
sion; itis a fraud, in fact, which will vitiate his discharge. 
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In Equity. Decision on demurrer, by Judge Starnes, Rich- 
mond Superior Court, February Term, 1851. 


Elliott B. Loyless and Nancy, his wife, formerly Nancy B. 
Rhodes, filed their bill against John A. Rhodes and Richard B. 
Day, as the executors of the last will of Absalom Rhodes, de- 
ceased ; alleging, that under the will of said deceased, complain- 
ant, Nancy Loyless, was a legatee; that the estate was worth 
$30,000, and complainant entitled to one-sixth part thereof; 
“that after allowing the usual time to elapse for a settlement 
and payment of all demands against deceased, they applied to 
the executors and requested to be paid the share of said Nancy. 
But they (the executors) alleged that there was still a number of 
unsettled demands, and that some of them were litigated and in 
suit against them as such executors—declined complying with 
the request of complainants, and informed them that a consider- 
able length of time would necessarily elapse before they could 
pay and deliver over complainant’s share.” ‘ That complainants 
rested contented with this statement, having full confidence in the 
executors ; and as their circumstances were needy, they removed 
to Stewart County in this State, and have resided there for several 
years past; that they frequently, after their removal, applied to 
said executors by letter, but when they received any reply, it was 
that the estate was still involved in litigation, and there could be 
no division among the devisees and legatees.” ‘That in June 
1850, very much to their surprise, complainants ascertained that 
the executors had settled up the estate of the said Absalom, di- 
vided the residue among the other legatees, excluding complain- 
ant entirely ; and had procured an order from the Court of Ordi- 
nary, dismissing them from their trust, and authorizing letters 
dismissory to issue to them.” 

Complainants further charged, “that the said order was ir- 
regular, fraudulent and void, for the following reasons, viz: The 
said executors did not fully discharge their duties before they ap- 
plied for letters dismissory ; they presented no petition to said 
Court, praying a discharge ; there was no order of said Court at 
January Term, 1849, authorizing citation to issue ; that no such 
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citation was duly or legally published; that no examination into 
the situation of the testator’s affairs and estate, was made by said 
Court, and that said estate never has been fully and legally 
administered ; all which was occasioned by the irregular and 
negligent proceedings in said Court, and by the improper conduct, 
artifice and fraud of the said executors, entirely without the 
knowledge of complainants, and intended by said executors to 
deprive complainant of her legacy.” Prayer that the order of 
dismission may be declared null and void, and for an account. 

The following was the order of dismission referred to: 

“Upon the application of John A. Rhodes and Richard B. 
Day, executors of the last will and testament of Absalom Rhodes, 
deceased, for letters dismissory, they having filed their petition 
at the January Term, 1849, of the Court of Ordinary, and cita- 
tion having been duly issued and published, as is in evidence to 
the Court; and no cause being shown, or objections filed in the 
office of the Clerk of this Court to the contrary ; and it appearing 
to the Court that they have faithfully and honestly discharged 
the trust and confidence reposed in them and that they have ful- 
ly administered on said eastate: Ordered, That they be and are 
hereby released, discharged and dismissed from their liability, as 
executors on the said estate, and that letters dismissory be is- 
sued to them accordingly. 

On demurrer to this bill, for want of equity, the Court overruled 
the demurrer, and this decision is brought up for review. 


Joun Scutey, for plaintiffs in error. 

A. J. Mutter and Toompss, for defendants. 

By the Court-—Lumrxiy, J. delivering the opinion. 

[1.] Before proceeding to the decision of this case, I will take 
occasion to state, that according to the report of Mobley and 
others vs. Mobley, 9 Geo. Rep. 267, as it now stands, this Court 


is made to hold, that the order of a Court of Ordinary, dismiss- 
ing the representative of an estate, is valid and sufficient, al- 
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though the facts do not appear of record, which are necessary 
under the law, to give that tribunal jurisdiction. 

The judgment of the Court of Ordinaiy of Appling County, 
was attacked on two grounds: Ist. Because Jesse Mobley, the 
administrator of his father, had committed fraud in fact; and 
Qdly. because there was no evidence in the records of the Court 
of Ordinary, that application for letters dismissory had been 
made, and a citation issued and published in terms of the Statute. 
The Circuit Judge overruled both objections—a writ of error was 
sued out, and upon the hearing, we agreed to restrict our judg- 
ment to the first point, and to waive the eonsideration of the 
second question, until it should be more fully and satisfactorily 
discussed, as we had previously done, for the same reason, in 
Worthey et. al. vs. Johnson et. al. 8 Geo. Rep. 236. 

[2.] Before dismissing this matter, I would suggest, that for 
the purpose of making an order of discharge available as a pro- 
tection to the party, there should be record evidence that a pe- 
tition has been presented, setting forth that the executor or ad- 
ministrator has fully discharged the duties assigned to him, and 
praying to be released from his executorship or administration ; 
that an order was passed by the Court of Ordinary for a citation 
to be issued, requiring all persons concerned to show cause, if 
any they have, why the said executor or administrator, on the 
day therein to be named, should not be discharged ; that said ci- 
tation hasissued and been published in one or more gazettes of 
this State, for the space of six months; that no cause was shown 
against the application, or if objections were filed, that they were 
overruled ; and that it appeared from an examination into the situa- 
tion of the testator’s affairs and estate, that the petitioner had faith- 
fully and honestly discharged the trust and confidence reposed in 
him. And it would be well for the order of discharge to recite 
on its face all these facts. 

I do not say, for I am not authorized or prepared to do so, 
that no one can be dismissed from his liability, without a rigid 
compliance, in so many words, with each and all of these for” .- 
laries ; I will say, however, that it is safer altogether to observe 
them. By doing so, it places the judgment of the Ordinary up- 

















MIDDEDGEVILLE, APRIL TERM, 1851. 553 
Loyless and Wife vs. Rhodes and Day. 








on the same footing with that of any other Court; whereas by 
neglecting to have the initiatory steps, necessary to give it juris- 
diction, spread on its records, its judgment might be treated as a 
nullity; especially, where it is interposed as in the present case, 
as a bar toa full and fair investigation of the trustees’ aetings and 
doings upon the estate. 

[3.] We think the decision of the Superior Court, overruling 
the demurrer, and sustaining the bill, ought to be affirmed, for 
the reason that the statement in the bill constitutes a case of ac- 
tual fraud. 

It is alleged that the complainants are legatees of Absalom 
Rhodes, deceased, and entitled to one-sixth part of his estate ; 
that as such, they repeatedly applied to the defendants, who are’ 
the executors, for a settlement of their share; that they were 
put off upon the pretext, that there were a number of unadjust- 
ed claims against the testator, some of which were in litigation ; 
and that on that account, a considerable time must necessarily 
elapse, before they could pay and deliver over their part; that 
content with this representation, and having full confidence im 
the executors, they removed from Richmond to Stewart Coun- 
ty, where they have resided for several years past; that since 
their removal, they have frequently applied by letter, for a set- 
tlement, and they were still postponed under the same pretence, 
namely: that the estate was involved in law suits, and in con- 
sequence thereof, there could be no division; that’ in June, 
1850, very much to their surprise, they ascertained that the de- 
fendants had distributed the whole estate-among the other lega- 
tees, excluding them entirely from any participation in the prop- 
erty; and that by fraud and artifice, notwithstanding this-mis- 
management, and without the knowledge of the complainants,, 
they had procured an order of discharge, for the purpose of de- 
priving them oftheir legacy. I ask, would the Ordinary—would 
any honest Court, have granted this dismission, witha knowledge 
of the facts charged in the bill? Unquestionably not. We are: 
bound to believe that the Court was imposed on, or else it never 
would have sanctioned the wilful appropriation of this estate to 
five only of the six legatees to whom it belonged. Had the di- 
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vision been made in ignorance of the fact, the case would have 
been very different. As it is, we can view it in no other light, 
than afraud upon the rights of the complainants. Our opinion, 
therefore is, that the bill should be answered, and an inquiry had 
into the alleged misconduct of the executors. 





No. 101.—Asa Horr and others, plaintiffs in error, vs. THE 
Banx or AvGusta and others, defendants in error. 


{1.] Although it is a general rule in Chancery practice, that on the coming in 
of the answer, plainly and distinctly denying all the facts and circumstan- 
ces upon which the equity of the bill is based, that the Court will dissolve 
ati injunction; yet, in some particular cases, the Court will continue the 
injanction, although the defendant bas fully answered the equity setup. The 
granting and continuing of the process must always rest in sound discre- 
tion, to be governed by the nature of the case. 


Motion to dissolve injunction, in Richmond Superior Court. 
Decision by Judge Starnes, January Term, 1851. 


In 1849, Asa Holt filed his bill in Equity against Joseph Da- 
vis, as the administrator of Thomas Datis, deceased, and the 
Bank of the State of Georgia, alleging that in October, 1848, 
he gave to Thomas Davis, then in life, a letter of credit, author- 
izing him to draw on said Holt; for the sum of five thousand 
dollars, upon the promise of said Davis to invest the proceeds 
of the same in cotton, and ship the cotton to said Holt, (who is 
a commission merchant in Savannah,) who was to have the con- 
trol of the cotton, and dispose of the same to meet the said 
draft; that Thomas Davis negotiated this draft at the Branch 
Bank of the State of Georgia at Augusta, for $5000, which 
sum was placed to the credit of said Davis; that very shortly 
thereafter, on 14th October, 1848, Thomas Davis died suddenly, 
leaving $3,240 39, of the net ptoceeds of the draft to his credit 
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in said bank—the same never having been drawn out; that Da- 
vis, by his sudden death, was prevented from purchasing and 
forwarding the cotton as promised; that the draft had been pro- 
tested for non-payment, and returned to the Branch Bank at Au- 
gusta, and that the estate of Davis was insolvent. The prayer 
was for an injunction restraining the bank from paying out the 
sum aforesaid, anda decree that the same be applied to the pay- 
ment of the said draft, as far as the same will go. 

Joseph Davis, the administrator, by his answer admitted, that 
the facts charged were true, as he believed, and did not contest 
them, but insisted that such judgment and decree as should be 
made in the premises, should be conformable to law, and as far 
as practicable, promote the interest of other creditors. 

In April, 1850, the Bank of Augusta and other creditors of 
Thomas Davis, filed their bill, charging that Joseph Davis, the 
administrator, combined and confederated with Asa Holt, to give 
him an undue preference; that under this agreement, the bill 
above specified was filed, and the answer made, admitting the 
facts; that the administrator and Holt had agreed to indemnify 
the Bank of the State, so that that corporation became an 
indifferent stakeholder ; that the bill had been kept out of office, 
so that the parties could not sooner get sight of it, and that the 
estate of Thomas Davis was insolvent. 

The prayer was for an injunction to restrain Holt from prose- 
cuting his bill, until the rights of the other creditors could be 
ascertained, and that the fund on deposit in the Bank of the 
State should be paid over to the administrator, to be distributed 
according to law, and for other and general relief. 

The defendants, by their answers, denied all fraudulent con- 
federacy and combination, and all attempts at concealment. 

On the coming in of the answers, a motion was made to dis- 
solve the injunction, on the ground the equity of the bill was 
sworn off. 

The Court, after hearing argument, refused to dissolve the in- 
junction, and this decision is assigned as error. 


Joun Scutey, for plaintiffs in error. 
von 1x 70 
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J. G. Goutn, for defendants in error. 
By the Court.—Wanner, J. delivering the opinion. 


[1.] The equity of the complainants’ bill rests upon two 
grounds: First, the collusion between Holt and the administra- 
tor of Thomas Davis; second, that the creditors of Thomas Da- 
vis, deceased, cannot be parties to the bill filed by Holt against 
Joseph Davis, the administrator, to have the money remaining to 
his credit in bank, paid over to his demand, as the accommoda- 
tion acceptor of Thomas Davis, which, in view of the peculiar 
character of Joseph Davis’ answer, it is important for the protec- 
tion of their rights as creditors, that they should be heard. The 
answer, it is true, denies all collusion, yet the fact stands out 
prominently on the face of the record, that Joseph Davis, the 
administrator, manifests a strong bias in favor of Holt, the com- 
plainant, in the original bill. It is said that the Court, on the 
trial of the last named bill, will be bound to protect the rights 
of all the creditors; but we think their rights will be much better 
protected when they have an opportunity of being heard before 
the Court, than they would on the trial of Holt’s bill against Da- 
vis, when they could not be heard. Although it is a general 
rule, that on the coming in of the answer, plainly and distinctly 
denying all the facts and circumstances upon which the equity of 
the bill is based, the Court will dissolve the injunction; yet, in 
some particular cases, the Court will continue the injunction, 
though the defendant has fully answered the equity set up. 
The granting and continuing of the process must always rest in 
sound discretion, to be governed by the nature of the case. 
Hemphill vs. Ruckersville Bank, 3 Kelly, 445, and cases there cited. 
The discretion of the Chancellor in refusing to dissolve the in- 
junction in this case was, in our judgment, properly exercised, 
for the very satisfactory reasons which he has given in his opin- 
ion accompanying the record before us. 

Let the judgment of the Court below be affirmed. 
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No. 102.—Witu1am Neat, plaintiff in error, vs. Nancy Farmer, 
defendant. 


[1.] In cases of felony, the civil remedy is suspended until the offender is 
prosecuted to conviction or acquittal. 

[2.] African slavery held never to have existed in the Island of Great Brit- 
ain by the Common Law, by Statute, or by the Laws of Nations. 

[3.] The Law of Villenage obsolete in England. Quere? 

{4.] If not obsolete, but of force in 1732, when the colony of Georgia was 
settled: Held, that it had no application to African slavery in England or 
in Georgia. 

[5.] The Common Law of England held to be inapplicable to the institution 
of slavery, except to protect the rights of masters, 

[6] The slave trade held to be recognized as a lawful commerce, under the 
Law of Nations, and that law obligatory upon the States of the world, unless 
repudiated by treaty or positive law. 

[7.] Held, that by the comity of nations, when a slave escapes into, or is 
found within the jurisdiction of a State where slavery is not recognized, it 
is the duty of that State, upon the demand of his rightful owner, to deliver 
him to be taken back to the State where, by law, he is a slave. 

[8.] The origin and character of property in slaves in this State defined. 

[9.] It is npt felony in Georgia, by the Common Law, to kill a slave, and 
the only legal restraint upon the power of the master over the person of 
the slave in Georgia, is suchas is imposed by Statute. 


Trespass, &c. in Greene Superior Court. Tried before Judge 
Jounson, March Term, 1851. 


This was an action brought by Nancy Farmer against William 
Neal, to recover damages for the killing of a negro slave, the 
property of Mrs. Farmer. On the trial, the plaintiff proved the 
killing and closed. The defendant introduced no testimony. 
The Jury found a verdict for plaintiff for $825. 

The defendant then moved for a new trial, on the following 
grounds, among others: 

1. That the Jury found for the plaintiff, when there was no 
evidence that the plaintiff had prosecuted the defendant either 
to conviction or acquittal for the killing. 

2. That the Court erred in omitting to charge the Jury on the 
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point of law stated in the above ground, when defendant’s 
counsel had distinctly stated the point in his argument to the 
Jury, and insisted upon the same in bar of the plaintiff’s right to 
recover, though the counsel did not ask the Court to charge upon 
the said point in writing. 

The Court refused to grant the new trial, upon the ground 
that the killing of a slave was not a felony at Common Law, 
and that it was not necessary for plaintiff to prosecute the of- 
fender criminally, before commencing her civil action. On this 
decision error has been assigned. 


James A. Mertweruer, for plaintiff in error. 


The first question to be considered is, whether the trespass 
alleged to have been committed by Neal, was such an act as 
that plaintiff’s right of action in relation thereto was suspended 
until defendant had been prosecuted to conviction or acquittal. 
In all cases of felony at Common Law, the right of plaintiff to 
sue for damages is suspended until he prosecutes the defendant 
to conviction or acquittal. 5 Ga. Rep. 404. 

Two points are to be considered. 1st. Was the killing of the 
slave murder? 2d. Is the murdering of a slave felony at Com- 
mon Law ? 

Ist. The killing of a human being is presumed to have been 
maliciously done, and this presumption must be rebutted by 
proof of facts, reducing the offence from murder to manslaugh- 
ter or justifiable homicide. 

2d. The murder of a slave is felony at Common Law. See 
definition of murder, 1 East’s Cr. Law, 214. 

The killing of any person “in the peace of the King,’ was 
murder, and it was felony without benefit of clergy. This prin- 
ciple applied to England and her colonies. 

Having shown that the murder of any person was felony, and 
slaves being persons, it is for those who claim the right to take 
the life of a slave, to show the law which creates an exemption 
in their favor. 

The master had no power over the life of his slave by the 
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Common Law. It has been refused to him since the birth of 
Christ. Cooper’s Justinian, 411. 

Pure slavery, that which gives the owner a right over the life 
of his slave, never did exist in England or any of the American 
colonies. 1 Blk. Com. 423. 

Trover was said not to lie, because the owner had not such 
an absolute property in his negro that he might kill him. Coop- 
er’s Justinian, 414, citing Salk. 666. Ld. Ray. 1274. 

If a master corrects his servant with a bar of iron, or strikes 
him with a sword, and so kills him, it is murder. 2 Coventry & 
Hughes, 958. Gray’s Case, 64, 133. Kent’s Case, Skin. 668. 

These cases show that the right to take the life of a slave 
never belonged to a master, either in England or the Colonies. 
The murder of a slave was, theretore, felony. 

The Act of 1770, (Georgia Legislature,) mitigated the severity 
of the punishment, but made it felony to kill a slave. Watkins’ 
Digest, 178. 

But were there persons in England known as slaves, who were 
in the power of the King ? 

We reply, that slavery existed in England, as it did in Geor- 
gia, up to the year 1772, the period of the trial of Sommerset, 
(the negro,) practically and legally ever since. 

Slavery existed by the Common Law of Nations, as well as 
by the Civil Law, and, consequently, went into any nation where 
not prohibited by Statute. Cooper’s Justinian, p. 11, §§1, 2, 3, 4. 

It existed in England before the Norman conquest, and Afri- 
can slavery was there so late as 1772. 

Tt existed before the Norman conquest, and the slaves were 
represented by their master, as our slaves are now. See History 
Anglo Saxon Race, vol. 1, pp. 292, 337. 

This condition continued after the conquest, giving the mas- 
-ter the same power of sale, the same night to his labor, &c. 2 
Bl. Com. 92, 93, 94. 

These conditions were established by the Law of Nations. 
Cooper’s Justinian, p. 254, §§1, 2, 3, 4, and pp. 16, 17, §§1, 3. 

Slaves are held upon the same terms in Georgia at this time. 

Villeins were nearly all manumitted by the influence of the 
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Clergy, except those they held themselves. Cooper’s Justinian, 
414, 

In 1562, England began the African slave trade, and intro- 
duced African slaves in place of white slaves. 1 Bancro/ft’s 
History U. 8.173. 11 Am. Encyclopedia, 433, ’34. 

The slave trade exists by the Law of Nations. 5 Eng. Com. 
Law Rep. 315. 

Trover will lie for a negro slave. Itis as much property as 
any other thing. 1 Ambler, 76. See Lord Stowell’s Decision, 
1827. 

In 1670, the Royal African Company was chartered by Queen 
Elizabeth, to deal in slaves. 

Thus slavery came into the Colonies and into England, both 
by the Common and Statute Law. 

African slavery continued to exist in England, practically, 
until 1772. See 11 Am. Encyclopedia, 351. 20 State Trials, 63. 

That decision turned loose many slaves in England, which 
caused the establishment of the Colony of Sierra Leone. Jb. 
398. 


F. H. Cone, for defendant in error. 


Counsel for defendant in error submits the following points 
and authorities : 

Ist. This Court will not grant a new trial, on the ground that 
the verdict was contrary to evidence, when it has been refused 
by the Circuit Judge, if there is any evidence to support the 
verdict. Peck vs. Lane, 2 Kelly,15. Roberts vs. State, 3 Kelly, 
322. Armis vs. Barker, 4 Kelly, 170. Craft vs. Jackson, Ib. 
360. Garland vs. Millan, 6 Ga. Rep. 310. Stroud vs. Mays, 7 
Ib. 269. Killan vs Sistrunk et uz. '7 Ib. 283. 

2d. A new trial should not be granted where the party has 
had a fair trial upon the merits of his case, and justice has been 
done. Goode vs. Love's Adm’rs, 4 Leigh, 635. 

3d. Killing a slave is not felony at Common Law, and, there- 
fore, there was no necessity of alleging and proving that the 
defendant had been prosecuted for the offence of killing a slave, 
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the subject matter of the action. 1 Coke’s Ins.487, note g. Ib. 
403. Forbes vs. Cochran, 2 B. & Cres. 448. Rees’ Cyclopedia, 
vol. 34, tit. Slave. State vs. Boone, Taylor’s Rep. 246. State vs. 
Mann, 2 Dev. Law, 263. Fable vs. Brown, 2 Hill’s Ch. 389. 
Jackson vs. Lary, 5 Cowen, 397. 20 State Trials, 1 Somersett’s 
Case. 4 Bla. Com.151. Watkins’ Dig. 178. Prince’s Dig. 
913. 1b. 656. Brble—Exodus, c. 21, vs. 12, 20, 21: Numb. 
c. 35, v. 17: Lev. c. 24, v.17: Deut. c. 25, vs. 44, 45, 46. 

3d. Even admitting that such allegation and proof were ne- 
cessary, yet, after verdict, it is not competent for defendant to 
move for a new trial, on the ground that the Court did not charge 
the Jury, that such proof was necessary, when the defendant did 
not request the Court to make such charge—the mere failure of 
the Court to charge upon a point upon which the Court is not 
requested to charge, not being a ground of error. Simpson vs. 
Blount, 3 Dev. Law, 34. Culbreath vs. Gracy, 1 Wash. C. C. 
Rep. 198. Bolan vs. Peeples, 1 Brevard, 109. 





By the Court.—Niszer, J. delivering the opinion. 


The rule for a new trial in the Court below, was based upon 
the grounds that the killing of a slave is a felony at Common 
Law, and that in all cases of felonies, the civil remedy is sus- 
pended until the offender is prosecuted to conviction or acquit- 
tal. The reply of the plaintiff was, that it is not a felony at 
Common Law to killa slave. The presiding Judge held with 
the plaintiff, and his opinion on this point is excepted to. 

[1.] In Adams vs. Barrett, this Court held, that in Georgia, in 
cases of treason and of such crimes as are felonies by the Com- 
mon Law, the person injured is not entitled to his action, until 
the offender is prosecuted to a conviction or acquittal. 5 Ga. 
Rep. 404. This was no obifer, as the Circuit Judge seemed to 
think. It is true, that the case might have been decided with- 
out an opinion upon this question, yet it was made in the bill of 
exceptions, solemnly argued, a judgment invoked and rendered. 
We consider it settled in that case, and shall not now open it. 
It is assumed by the plaintiff in error, that the settlers of the 
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Colony of Georgia brought with them the Common Law of 
Great Britain, so far as it was applicable to their condition, and 
that by that law, as it stood in England in 1732, when the Co- 
lony of Georgia was settled, and as it was held throughout our 
entire colonial history, and is still held in Georgia, it is felony 
for a white man to kill a slave. The first of these assumptions 
is not controverted. It is not at all questionable that the Com- 
mon Law, so far as it was applicable to the condition of such a 
community, was of force inthe Colony of Georgia, and so con- 
tinued until modified by the Acts of the Colonial Legislature, 
after that was organized in 1751. Stephens’ History of Georgia, 
216 to 220, 247,48. © 

It being farther conceded, that after the organization of the 
State Government, the Common Law was adopted by an Act of 
the Legislature, so far as it was not contrary to the Constitution, 
laws and form of government of the State of Georgia, the 
question becomes this simply, to wit: Is it a felony at Common 
Law to killa slave? It is a question of great interest and gravity, 
and if we err in our judgment upon it, it affords me real pleas- 
ure to say, that it will not be for the want of such instruction as 
may be derived from the ablest and most satisfactory argument. 
We are pleased to record our sense of the value of the discus- 
sion which this cause has elicited at the hands of the counsel, 
Messrs. Cone and Meriwether. The farther propositions of the 
counsel for the plaintiff in error, who was defendant below, are 
that slavery of like character with African slavery, as it exists in 
this country, existed in England from the earliest periods of the 
history of that State—for example, among the Sazons before the 
conquest, and after the conquest also, in the form of villenage ; 
that the killing of a slave under the Saxon sway was a felony, 
and the killing of a villein under the Common Law was also a 
felony. From these two propositions he deduces the conclusion, 
that the killing of a negro held in servitude in England, whether 
primarily introduced there as a slave from Africa, or coming 
into England from her own Colonies or other States where slave- 
ry is recognized, would be also a felony. Hence, also, the ad- 
ditional inference, that if a felony by the Common Law in Eng- 
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land, it was equally a felony in the Colony of Georgia, where 
that law was of force after the introduction of slavery, about the 
year 1749. Stephens’ History of Georgia, 285 to 312. 

That African slavery existed, in fact, in England, as late as 
1772, under the sanction of the Laws of Nations, and Acts of 
the British Parliament, which authorized the slave trade with 
her Colonies, and was recognized by the decisions of the high- 
est Courts in that country; that the negro there occupied the 
same position as a slave, that he occupied as such in the Colo- 
ny; that in England, notwithstanding this status, his life was 
under the protection of the Common Law, and it was a felony 
to kill him ; and if so, equally a felony to kill him in the Colony 
of Georgia. 

[2.] Pure slavery—slavery as unconditional as the African 
slavery. of this day—existed under the Saxon Government. 
“Under the Saxon Government,” says Blackstone, “ there were 
a sort of people in a condition of downright servitude, used and 
employed in the most servile works, and belonging, both they 
and their children and effects, to the lord of the soil, like the 
rest of the cattle or stock upon it.” 2 Blk. Com. 92,93. Tem- 
ple’s Introd. His. of Eng. 59. Turner's Hist. Anglo Saxon Race, 
pp. 292, 337. It originated, no doubt, by captivity in war, and 
sprung out of the wars between the Britons and Saxons, be- 
tween the Danes and the Saxons, and among the different States 
of the Heptarchy. What was the condition of the slaves of that 
early day—what the limitations upon the rights of the master, 
it is difficult to determine. There is no reason, however, to be- 
lieve but that Blackstone gives a true account of the matter. 
Property in the bondsman, was as absolute as in cattle or other 
stock. I do not question but that it was as absolute as that which 
exists at this time among the tribes and chieftains of Africa. 
However analagous the slavery of the Saxon age, to the African 
slavery of the Colony of Georgia, anterior to any legislation 
upon the subject, I consider that it can have no bearing upon the 
question before me. It became extinct early after the conquest. 
It was rapidly, after that event, merged in the institution of villen- 
age, and its distinctive features lost. It existed anterior to the 
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Common Law; for however that system of laws may, to some 
extent, be traced to the times before the Norman conquest, yet 
itis certainly true, that as a defined, intelligible system, it had 
no existence before that epoch of English history. According 
to Macaulay, indeed, it rose to the dignity of a science not until 
Magna Charta. 1 Macaulay's Hist. of Eng. 16. We look in 
vain, certainly, to the Common Law for traces of Saxon slavery, 
as an institution under its protection. The English constitu- 
tion can scarcely be said to have assumed its first great outlines, 
until the fusion of the Britons, Saxons, Danes and Normans 
into one race—the enterprising, wise and all-conquering people 
which we are accustomed to designate as the Anglo-Saxon 
race—to which we trace our orginal. It is not very profitable 
for the lawyer, in search of Common Law principles, to under- 
take the explanation of these Cimmerian regions of Bnitish his- 
tory. It is a region of mists and fogs and darkness. The ser- 
vitude of those times may shed light upon slavery—may illus- 
trate the character of slavery in its first formations—may serve 
to confirm that idea of title to, and property in a slave, which 
we of the Southern States of the American Union at this mo- 
ment entertain; but I apprehend that a Judge, sitting to deter- 
mine what was the status of the slave under the Common Law, 
can derive from its consideration no light to guide him, because 
I consider that the Common Law recognizes but one species of 
slavery as having existed in England under its sanction at any 
time, and that is villenage. It was stated by Mr. Hargrave, in 
his learned argument in the Somersett case, that there was no 
provision in the laws of England to regulate any slavery, but 
that of villenage, and, therefore, he insisted that no slavery could 
be lawful in England, except such as would consistently fall un- 
der that denomination. This position, and also the inference, 
seem to have been conceded by the Court and the counsel. 
Hence, the effort of Mr. Dunning, the counsel for Stewart, the 
owner of Somersett, was, among other efforts, to bring his 
case under the ancient law of the bond villein. 20 vol. State 
Trials, 1. 

[3.] So here, Judge Meriwether seeks to do the same thing ; 
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and if it be true, that the status of the African slave be the same 
with that of the feudal villein, and the Law of Villenage was of 
force, at the settlement of the Colony of Georgia, in England, 
one of the strongest positions in his argument is gained; be- 
cause, if the same, it comes under the Law of Villenage, and 
by that law it was a felony to kill a villein—consequently a felony 
to kill an African slave. The question, then, which we next 
encounter ‘in this discussion is, were the laws which recognized 
the institution of villenage, and protected the life of the villein, 
a part of the Common Law, when this Colony was settled in 
1732? 

Lord Coke says, that the law favors life, liberty and dower. 
This favoritism to liberty seems gradually to have operated in 
the destruction of the bondage of the villein. The “good na- 
ture and benevolence of many Lords of manors,” having per- 
mitted their villeins and their children to enjoy their possessions 
without interruption, in a regular course of descent, the Common 
Law, of which custom is the life, gave them title to prescribe 
against their lords. Hence sprang titles by copy of Court roll, 
and villeins “ sprouted up into copy holders”—their persons be- 
ing enfranchised by manumission or long acquiescence. They 
were manumitted expressly or by implication. Expressly, by 
deed ; impliedly, where a lord bound himself by bond to a vil- 
lein, to pay him a sum of money, granted him an annuity by 
deed, or gave him an estate in fee, for life or years. So, also, if 
a lord brought an action against his villein, this freed him. It 
seems, too, that the ghostly counsels of the Catholic clergy came 
in aid of the policy of the law in favor of liberty. Sir Thomas 
Smith, according to Blackstone, tells us, that “ The Holy Fathers, 
Monks and Friars, had, in their confessions, and especially in 
their extreme and deadly sicknesses, convinced the laity how dan- 
gerous a practice it was for one christian man to hold another 
in bondage. So that temporal men, by little and little, by rea- 
son of that terror in their consciences, were glad to manumit 
all their villeins. But the said Holy Fathers, (he proceeds,) 
with the Priors and Abbots, did not in like sort by theirs, for they 
also had a scruple in conscience to impoverish and despoil the 
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church, so much as to manumit such as were bound to their 
churches, or to the manors which the church had gotten, and so 
kept their villeins still.” ‘This conduct of the Holy Fathers was 
certainly characteristic: The result of all which, however, was 
to abolish tenures by villenage and villein bondage; so much 
so, that when tenure in villenage was abolished by Statute, in 
the 12th year of the reign of Charles II. there was hardly a pure 
villein left in the kingdom. According to Lord Mansfield, the 
last confession of villenage in Court, (which was one of the 
ways in which men became villeins,) occurred in the time of the 
sixth Henry. 

The institution, very much to the satisfaction of British law- 
yers, and judges, and statesmen, (although the latter were at the 
time fostering, by parliamentary enactments, the slave trade to 
Africa,) became substantially extinct in the latter years of the 
reign of Elizabeth. The last claim of villenage recorded in the 
British Courts, is stated to have occurred in the fifteenth of 
James I. Thus we learn how and when this institution became 
extinct, and the laws which sanctioned it became, in fact, obso- 
lete. Afterwards, in 1661, in the 12th Charles II. villein ten- 
ures were abolished by Act of Parliament. 2 Black. Com. 94, 
5,6, °7. Litt. §§204, 5, 6, 208. Sir Thomas Smith’s Com- 
monwealth, b. 3, ch.10. 1 Noy. 27. 11 Harg. St. Tr. 342. 
Bac. Abr. tit. Villenage, 66. Brit. cap. 31. Mir. cap. 2, §18. 
Fitzh. Nat. Br. 78, C. D. Somersett’s Case, passim, 20 State 
Trials, 1. 

There were two kinds of villeins—villeins regardant, and vil- 
jJeins in gross. “A villein regardant is, as if a man be seized 
f a manor, to which a villein is regardant, and he which is seiz- 
ed of the manor, or they whose estate he hath in the same ma- 
nor, have been seized of the villein and his ancestors as villeins 
and neifs regardant to the same manor, time out of memory of 
man; and villein in gross is, when a man is seized of a manor, 
whereunto a villein is regardant, and granteth the same villein 
by his deed to another, then he is a villein in gross, and not re- 
gardant.” Itt. $181. The Statute of 12th Charles Il. may 
be considered as affecting only the former kind of villeins, that 
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is regardant, inasmuch as its object was the abolition of the tenure 
of lands by villenage, and as having left villenage in gross, which 
was a servitude which belonged to the person of the lord, where 
it stood at Common Law. I think this is the proper view of the 
effect of that Statute. Let this be conceded then, and that the 
Common Law as to villeins in gross was not repealed by the 
Statute ; then it seems to me that it ought to be regarded as 
obsolete. This word is applied to such laws as have become 
inoperative by disuse, without being repealed. Courts of Jus- 
tice will not, with facility, declare any law obsolete, more parti- 
cularly a Statute. Disuse is evidence of the popular sentiment 
that a law is inexpedient, and ought not to be enforced. Long 
disuse isa presumption of repeal, but in case of a Statute, is re- 
butted by the fact, generally susceptible of demonstration, that it 
has not been repealed. ‘The Courts, however, have gone so far 
as to hold Statutes obsolete, where the objects upon which they 
were intended to take effect, and the purposes for which they 
were enacted have, for a length of time, ceased to exist. Rea- 
sonably the rule is less stringent as to a law founded on custom 
or immemorial use. As use is the foundation of the Common 
Law, it is fair to infer its repeal, by long and well ascertained 
disuse. Where the subjects or persons upon which a rule of the 
Common Law operates, have long ceased—where the records 
of the Courts for many years exhibit no action under it, it may 
be, and it would seem ought to be held as obsolete, and disre- 
garded by Judges. It is a familiar principle, that the reason of 
the law ceasing, the law itself ceases. 7 Reps. 69. Coke’s 
Litt. 70,6. 13 Serg. & Rawl.447. 1 P. A. Browne’s Reps. Ap- 
pendix, 28. 4 Yeates’? R. 181,215. Rutherf: Inst. b. 2, c. 6, 
§19. 

As before stated, the last claim of villenage which the records 
of the British Courts exhibit, was in the fifteenth year of James 
I. in 1617. This was one hundred and fifteen years before the 
settlement of the Colony of Georgia, and one hundred and fifty- 
five years before the trial of the Somersett case. It is stated by 
Mr. Hargrave, that at the time of the last claim of villenage in 
the reign of James I. it was notorious, that the race of villeins 
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‘was completely worn out,” by the continual and united opera- 
tion of deaths and manumissions. Thus it is clear, that the 
Law of Villenage had gone into disuse in England, one hundred 
and fifteen years before the settlement of Georgia, and that the 
subjects of it had notoriously ceased to be, in 1617. It was, I 
am constrained to believe, no part of the Common Law in 1732. 
If this opinion be well founded, then there was no law in Eng- 
land at that time, and there is none now, which recognized vil- 
lien servitude. It did not and does not, therefore, exist, and all 
the reasoning of the counsel, drawn from the fact that slavery 
was recognized by the Common Law, in the form of villenage, 
necessarily falls to the ground. 

[4.] There is, however, higher ground than this, upon which 
to rest our judgment. Ifthe laws of villenage be not obsolete, 
but still of force—if the institution of villenage was not extinct, 
but now existent, I hold that no argument could be derived 
from either, to prove that it ever was a felony in England to kill a 
negro slave; because of the difference between villenage and 
negro slavery, and the dissimilarity between the relations of 
master and slave, and those of lordand villein. Villenage was not 
a pure slavery. The unconditional slavery of the African race, as 
it exists in Georgia, never did existin Great Britain. Ido notmean, 
of course, in the British Empire, but in the Island of Great Britain. 
It has never had a status under the Common Law. Villenage was 
a feudal institution, and that form of it which we find in England, 
was established there by William the Conqueror, and his successors. 
The material for it in part, at least, was found by them, in the 
slaves of the Sazons. At their hands, they received that enlarge- 
ment which is found in a transition from pure slavery to villenage. 
On the arrival of the JVormans here, (writes Blacktsone,) it 
seems not improbable, that they who were strangers to any 
other than a feudal state, might give some sparks of enfranchise- 
ment to such wretched persons as fell to their share, by admit- 
ting them, as well as others, to the oath of fealty, which conferred 
a right of protection, and raised the tenant to a kind of estate, 
superior to downright slavery, but inferior to any other condition. 
This they called villenage, and the tenants villeins, &c.” 
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(Black. Com. vol. 2, p. 92.) See, also, the authorities referred to 
in the notes to the argument of Mr. Hargrave, in the Somersett 
case, (State Tr. vol. 20, pp. 36, °7.) The condition of a villein, 
had many of the incidents of slavery. His service was uncertain, 
and he was bound to do whatever his lord commanded. He 
was liable to beating, imprisonment, and every species of chas- 
tisement. He was incapable of acquiring property for his own 
benefit. The rule was “ quicquid acquiritur servo, acquiritur 
domino.” He was the subject of property—saleable and transmis- 
sible. If regardant, he passed with the manor—if i gross, he 
was an hereditament, or a chattel real, being descendible to the 
heir when the lord was absolute owner, and transmissible to the 
executor, when the lord had only a term for years m him; and 
his condition of slavery extended to his issue, if both parents, or 
only the father was a villein, contrary to the rule of the Civil Law,, 
which obtains also here, partus sequitur ventrem. Coke’s Litt. 
116,b. 2Ro. Abr.1. 2 Inst.45. Coke's Litt. 126, 7, 317, a: 
Litt. §§181, 177. These were their chief disabilities. But 
they are broadly and plainly distinguishable from the slave 
of this country, in this, that they had both a envil and political 
capacity, neither of which appertains to him. And first, he was 
a subject, and as such, under the protection of the Crown. The 
lord could neither kill nor maim him. An appeal of murder lay 
in his favor against his lord, for the murder of his ancestor; and 
if maimed by his lord, he was liable to indictment therefor. 
Litt. §194. Coke’s Litt. 116, 5. 2 Black. Com. 94. 2 Hills C. R. 
390. Ifa subject, he was not unconditionally a slave. These 
two things are wholly incompatible. This is not all. His civil 
rights clearly distinguish him froma slave. He was “able 
and free, (says Littleton,) to sue all manner of actions against 
everie person, except his lord, to whoom he is villeine.” Litt. 
§189. A nei, (a female villein,) had an appeal of rape against 
her lord. itt. §190. It was competent for him to act as ex- 
ecutor. Litt. §191. So, also, he was capable of knighthood, 
and his person thereby became enfranchised, until, as Coke says, 
he be disgraded. Coke’s Litt. 136, 6. The reason given by Lerd 
Coke, for the punishment of a lord for maiming his villein, is 
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conclusive of his relation to the Crown as a subject. ‘Nay, 
(says he,) the lord of a villein, for the cause aforesaid, cannot 
mayheme the villeine, but the King shall punish him for mayhem- 
ing his subject, for that, hereby he hath disabled him to do the King 
service.” Coke’s Litt. 127,a. This brief review of the relation of 
lord and villein, vindicates the proud boast of the British law- 
yers, that pure slavery never did exist in England, under the 
Common Law; and it further demonstrates, what will more 
fully appear, when we look into the status of negro slavery, that 
there is an irreconcilable difference between that and villenage, 
and it seems to me, also to dispose of the argument drawn from 
the law of villenage, in favor of the plaintiff in error. 

[5.] I now consider the decisions of the English Courts, upon 
the subject of slavery, and I think it will be seen that slavery has 
never been recognized to exist there, under the Common Law. 
On the contrary, it is well settled, that the moment a slave, 
whether African, Indian, Jew or Gentile, sets his foot upon Brit- 
ish soil, he is a freeman, and entitled to the protection of the 
laws, as such. 

[6.] Before doing so, however, it may contribute to the per- 
spicuity of this opinion, to dispose ofcertain other grounds, upon 
which it is contended, that slavery has been recognized in 
England. And first, itis argued that the slave trade is justified 
by the Laws of Nations, and to this allowance of the slave trade 
by International Law, England was a party in 1732, when the 
Colony of Georgia was settled, and thereby sanctioned slavery as 
an institution in England at that day. Thence follows the in- 
ference, that by her laws, which punished the killing ofall hu- 
man creatures, as a felony, it was a felony to kill a negro slave in 
England. 

Whilst it seems to be conceded by Junists of all civilized 
countries, that the slave trade is contrary to the laws of nature, 
upon the principle, that every man has a natural nght to the fruits 
of his own labor, and therefore, no other person can rightfully 
deprive him of them, and appropriate them against his will; yet, 
it is also well settled, that it is not prohibited by the Laws of Na- 
tions. This principle of the Law of Nations originated in the 
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rights which war was originally held to confer. One of these 
rights was, that the victor might enslave the vanquished. This 
idea has been exploded by the States of Christendom, but ob- 
tains still, among many of the nations of the earth. Acquies- 
cence in this belligerent right, for long centuries, established the 
doctrine that traffic in slavery is a lawful commerce. It is no- 
where recognized as piracy even at this day, under the Laws of 
Nations. There can be no doubt, but that this view of the slave 
trade, has uniformly received the sanction of the English and 
American Courts. And to the Law of Nations thus understood, 
Great Britain was a party in 1732—and to this day, she recog- 
nizes its obligation upon all the States of the world which have 
not repudiated it by Statute or treaty. Each State may renounce 
it for herself, but as no principle is better settled than the per- 
fect equality of nations, no one State can impose a rule on 
another. And although the traffic in slaves has been made 
piracy by a number of the States of Christendom, it remains 
lawful to all such as have not renounced it. Case of the Ante- 
lope, 10 Wheat. 66. La Jeune Eugenie, 2 Mason, 409. The 
Amedie, 1 Acton, 240. The Fortuna, 1 Dodson, 81. The Donna 
Maria, t Dodson, 91. The Diana, 1 Dodson, 95. The Louis, 2 
Dodson, 238. Madraw vs. Willes, 3 Barn. & Ald. 353. Green- 
wood vs. Curtis, 6 Mass. 358. Forbes vs. Cochrane, 2 Barn. & 
Cres. 448. S.C. 3 Dowl & Ryl. 679. Commonwealth vs. Aves, 
18 Pick.193. Recent case of the negro Sims in Massachusetts, 
not yet reported. 

Among the nations, the United States led the way in the abo- 
lition of the slave trade, and by Statute repudiated the Law of 
Nations. By the Constitution of 1789, Congress was restrained 
from passing any law prohibiting the importation of slaves into 
any State which might think proper to admit them, prior to 1808. 
Before that time, and as early as 1794, Congress passed a law 
prohibiting the citizens of the United States from engaging in 
the slave trade between foreign countries. 1 U. S. Laws, Story’s 
edit. 319. This Act was followed by one yet more stringent, in 
1800. 1 U. S. Laws, 780. In 1803, a law was passed, pro- 
hibiting the introduction of slaves into any port or place in the 

VOL Ix 72 








: 
; 
- 
- 


eh RARER in A WA 


570 SUPREME COURT OF GEORGIA. 


Neal vs. Farmer. 








United States, belonging to any State which had, or should pro- 
hibit the importation of slaves. 2 U. S. Laws, Story’s edit. 
886. In 1807, Congress prohibited, after the 1st day of Janu- 
ary, 1808, the importation into the United States, and the territo- 
ries thereof, from any foreign place, kingdom, or country, of any 
negro, &c.asaslave. 2 U. S. Laws, Story’s edit. 1050. ‘To the 
violation of these laws, severe penalties were affixed, but they 
were not found adequate toa prevention of the traffic. In 1820, 
therefore, the slave trader was declared a pirate, and upon con- 
viction was made punishable with death. 3 U. S. Laws, Story’s 
edit. 1798. These facts have, it is true, but little to do with 
the question Iam considering. I record them as a tribute to the 
humanity and enlightened policy of our country, upon which 
slavery has been fixed, not by her own acts, but by the cupidi- 
ty of her rulers, whilst in a colonial state. 

It was not until 1807, that the first British Statute was passed, 
declaring the slave trade unlawful, contrary, as history tells us, to 
the wishes of the King, George III. As late as 1788, sixteen 
years after the decision of the Somersett case, it was estimated 
that the English'bought in Africa, annually, about 30,000 slaves ; 
that in the prosecution of the trade, her manufactures to the 
amount of 800,000 pounds sterling were exported, in return for 
which, she received nearly a million and a half pounds; and that 
the annual revenue of the government from the slave tax, was 
256,000 pounds. In 1824, however, she declared the slave trade 
piracy, and with great energy exerted her influence among the 
States of Europe, to procure its abolition, and with such success, 
that at this day the States of Christendom very generally, have 
disclaimed the Law of Nations which justified it. 

It is true then, that in 1732, when Georgia was settled, Great 
Britain was a party to the Law of Nations, which held dealing in 
slaves a lawful commerce. The question is, did this fact recog- 
nize slavery in England, as an institution under the protection 
of the Common Law? Clearly, itdidnot. The Laws of Nations 
are recognized by the Municipal Laws, and will be enforced 
upon the citizens and subjects of the States parties thereto, in all 
cases when a question arises which is the object of their jurisdiction. 
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They are recognized thus by the Common Law. 4 Black. Com. 
67,&c. The Law of Nations tolerated, but did not enjoin the 
slave trade. The obligation of England under it, was to respect 
the rights of those States engaged in it, within their own territo- 
ries, and upon the high seas.. Vessels engaged in the traffic were 
not liable to seizure and confiscation. Her subjects were also equal- 
ly entitled to protection under the International Law. I apprehend, 
however, that it is historically true, that neither by Statute, nor 
by usage, has Great Britain ever availed herself of the license of 
the Law of Nations, to introduce slavery into the island of Great 
Britain from Africa. In point of fact, pure slavery never did ex- 
ist in England—neither by capture in war, by municipal author- 
ity, or by the Law of Nations. Had slaves been introduced into 
that part of her Empire by municipal authority, or had they been 
introduced without municipal, that is, without statutory au- 
thority, under a trade sanctioned by the Laws of Nations, the 
status of slavery would have been there, just what it is here. 
Property in the slave—the right to control his person—his limits, 
as Lord Coke expresses it, would have existed, and fallen under 
the protection of the Common Law. To any correct view of 
this subject, it is indispensable to distinguish between Great Brit- 
ain and her Colonies. As to the latter, we know that slavery 
there did in fact, exist, and was sanctioned by usage under the Law 
of Nations, and by Acts of Parliament; as to the former, we 
know that it did not exist there, and received no such sanction 
How could, then, the Common Law attach upon the institution 
of slavery, in the Island of Great Britain? The Laws of Nations 
would have justified slavery in England, had it been there. But 
they did not create it there. Whether by the comity of nations 
the English Courts are not bound to deliver a slave, coming in- 
to Great Britain from a State where slavery exists by law, to his 
rightful owner, to be taken back, as was the demand in the Somer- 
sett case, is a different question. Lord Mansfield held that they 
are not. 

Nations being equal, the laws of one State have no operation 
in any other, proprio vigore. But by the comity of nations, con- 
tracts made in one State, are enforced in all others, according to 
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the law of the place where the contracts are made. This is the 
general rule, founded on the necessities of commerce—the ob- 
ligations of justice, and the rights of sovereignty. The moral 
sense of the civilized world, and the perils and injuries of the 
only ultimate arbiter, war, constitute the guarantee of its ob- 
servance. Each State, through its constituted authorities, how- 
ever, has the unquestioned right to determine how far this rule 
of comity shall extend. Certain exceptions to the rule are recog- 
nized, as being well established. Ch. Kent generalizes them as 
follows: “‘no people are bound, or ought to enforce, or hold 
valid in their Courts of Justice, any contract which is injurious 
to their public rights—or offends their morals—or contravenes 
their policy—or violates a public law.” 2 Kent’s Com. 458. 
The property in a slave exists in a State where slavery is estab- 
lished, by contract, by gift, or inheritance. When a slave, 
owned by the citizen of a State where slavery is established, is 
found within the jurisdiction of a State where it is not establish- 
ed, the comity of nations would seem to us to require, that upon 
the demand of the owner, he be delivered into his custody ; not 
to be there retained, but to be taken back to his own country. 
If the delivery was for the purpose of retaining the slave, within 
the foreign jurisdiction, and to allow the owner there, to exercise 
the power over his person which the laws of his own State per- 
mit, even for a period of time short of the term of domiciliation, 
the case would come within one of the exceptions, perhaps. 
The exercise of the rights of the master within the foreign juris- 
diction, would establish there the status of slavery for a term, 
at least, and thus might contravene the anti-slavery policy of the 
State. This could not be, when the delivery is for the purpose 
(and such would be the terms of the judgment) of immediate 
removal. | 

[7.] In England, and in Massachusetts, the Courts have held 
that they are bound by the comity of nations, to respect the laws 
of other States, on the subject of slavery. They have held that 
a contract made in a slave State for the price of a negro, will be 
enforced. 20 vol. State Trials, '79. 18 Pic. 193. Sims case. 
Such a contract then, they being the judges, is not immoral— 
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is not injurious to their public rights—does not contravene their 
policy, or violate a public law. Still, these Courts will not en- 
force the foreign law, so far as the person of the slave is concern- 
ed. They will not deliver the slave, even upon condition that 
he be at once taken away. In the latter case, they take shelter 
under the idea, that slavery is inherently wrong, and condemned 
by their public policy. They do not say that it is violative of 
a public law, but claim that slavery can alone exist by positive 
law ; and as they have no law which establishes it, when a slave 
comes into their jurisdiction, he is, ¢pso_ facto, a freeman. Now, 
so far as the ground of immorality is concerned, if good at all, 
it is as much applicable to a contract for the price of a slave, as 
to a contract for the body of a slave. If they enforce the former, 
they give sanction to slavery—they recognize the person of the 
negro as a chattel—the subject of sale. What more than this 
would they do, if they enforce the latter? Lord Mansfeld said, 
that the laws of England attach upon a contract for the price. 
Why not upon a contract for the person? Why should not trover 
lie in England for a negro, there, bought in Georgia, by a citizen 
of Georgia, from a subject of Great Britain, resident in England? 
Upon the score of morality—of humanity—or of natural equity, 
I confess I see no difference. The ground that their Jaw not 
recognizing slavery, affords no remedy, is equally untenable. 
Their general law giving remedies on contracts, and to recover 
property, ought to be applied to slaves as other property. Would 
a judgment of rendition and removal, violate the anti-slavery 
policy of a free State? It does not engraft slavery upon her in- 
stitutions—it does not tolerate a slave population inthe midst of 
her freemen. It restores the slave to the jurisdiction under 
which he became a slave, there to abide a destiny for which, 
neither legally nor morally, she is responsible. It leaves the 
sin and impolicy of slavery, if it be sinful and impolitic, with the 
slave State, and leaves her skirts stainless, whilst it responds to 
that obligation of comity, which is due from one sovereignty to 
another. The Apostle to the Gentiles, established the true 
rule of personal and national obligation upon this subject, when 
he delivered the refugee slave, Onesimus, back to his master. 








574 SUPREME COURT OF GEORGIA. 


Neal vs. Farmer. 











Again, it is said that slavery was established in England, by 
Statutes which authorized the slave trade to her Colonies, and 
which recognized its existence in the Colonies. First, as to the 
facts. If there be guilt or impolicy in the slavery of the Ameri- 
can States, it lies at the door of Great Britain, now so fierce in 
her denunciations of it. She was for years the patroness of the 
slave trade, and her cherished policy was to stock her transatlantic 
plantations with negroes. If slavery be a curse, which we do not 
concede, and which she asserts, it has been entailed upon us by the 
avarice of British kings, councils and people. Her slave policy 
ceased only, when she considered her Colonies well stocked. 
Her vaunted humanity was perseveringly subordinate to her in- 
terests. I am convinced that the zeal of Blackstone, and the elo- 
quence of Wilberforce, would have availed but little, had not Pitt 
and Foz, and the merchants of Liverpool and Bristol, believed that 
the negroes of the Colonies, and their descendants, were suffi- 
cient, and would continue sufficient, for all the wants of British 
Colonial policy. In 1563, Sir John Hawkins, an English admiral, 
patronized by the protestant Queen Elizabeth, projected and ex- 
ecuted ascheme for capturing, and enslaving, and selling in the 
West Indies, the descendants of Ham, on the continent of Afri- 
ca. He was eminently successful, and it is said, was rewarded 
for the benefits conferred upon his country, by the addition of a 
crest to his coat of arms, consisting of “a demi-Moor, proper, 
bound with a cord.” The trade received the sanction of re- 
peated Acts of Parliament, and of patents from the Crown. By 
an Act, 9 and 10 Wm. III. c. 26, negroes are spoken of as mer- 
chandise, and by an Act, 5 George II. slaves in the West Indies 
were made saleable there, and subject to pay debts. In most of the 
American Colonies, there existed an earnest desire, developed in 
frequent attempts to rid themselves of slavery, which encounter- 
ed the controlling opposition of the British authorities. Mr. 
Madison says, “the British Government constantly ehecked the 
attempts of Virginia, to puta stop to this infernal traffic.” South 
Carolina passed a law to prohibit the farther importation of 
slaves, which was rejected by the King in council, because it 
was “ beneficial and necessary for the mother country.” 
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Massachusetts was the first of the American Colonies to parti- 
cipate in the slave trade, yet, when she was first disposed to 
stop importations, she was thwarted by the negative of the 
royal Governor Hutchinson, acting under instructions. The 
introduction of slaves was prohibited to the Colony of Georgia 
for some twenty years, not from motives of humanity, but for the 
reason that it was encouraged elsewhere, to wit: the interest of 
the mother country. It was a favorite idea with the “ mother 
country,” to make Georgia a protecting barrier for the Carolinas, 
against the Spanish settlements south of her, and the principal 
Indian tribes tothe west. To do this, a strong settlement of 
white men was sought to be built up, whose arms and interests, 
would defend her northern plantations. The introduction of 
slaves was held to be unfavorable to this scheme, and hence its pro- 
hibition. During the time of this prohibition, Oglethorpe himself, 
was a slave-holder in Carolina, and so was Mr. Wesley, one of the 
best and greatest men of that epoch. During that time, the ban- 
ner of St. George waved its protecting folds over half a million 
of slaves. The prohibition gave way in 1751, and the introduc- 
tion of slaves was legalized by the Trustees, acting under author- 
ity from the Crown. Let these statements suffice to authen- 
ticate the fact, that slavery was recognized by law, in the British 
Colonies. Bancroft’s His. U. S. vol. 2,171. Stephens’ His. of 
Geo. vol. 1, 285, 6, °7,’8. Tucker’s Blackstone, vol. 1, part 2, 49, 
51, appendix. Madison’s Papers,3, 1390. Walsh’s Appeal, 327. 
So. Carolina Statutes,2, 526. Stephens’ Journal, 3, 281. New 
Edinburg Encyclopedia, title Slavery. Encyclopedia Americana, 
titie Slavery, vol. 2, p.429. 1 Jefferson’s Corresp. 146. 2 Elli- 
ot?’s Deb. 335. 1 Secret Journalof Congress, 378,379. Story 
on the Const. vol. 3, p. 203, §1328. 

The: recognition of slavery in the Colonies, did not establish it 
in England. This is the answer to the conclusion drawn by 
counsel. The Statutes of Great Britain do not apply to the Col- 
onies, unless expressly extended to them, and the Acts which re- 
late to the Colonies alone, have a local operationonly. Such 
has been the ruling of the Courts at Westminster Hall. Ex- 
pressly so held in reference to these very Statutes, in Forbes vs. 
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Cochrane, 2 Barn. & Cres. by Best J.p. 448. 1 Black. Com. 107, 
8. 1 Chitt. Com. Law, 638. 

I return now to a review of the-decisions in England, upon the 
subject of slavery. The authenticated cases in England, before 
the Somersett case, are five in number, to wit: Butts vs. Perry, 
in the 28th Charles If. 2 Lev. 201, and 3 Keb. 785. Gelly vs. 
Clive, in 5th Wm. and Mary. 1 Ld. Raym. 147. Smith vs. 
Gould, in 6th Anne. (2. Salk.666.) Chamberlaine vs Harvey, in 
Sth and 9th Wm. IIE. (1 Id. Raym. 147. Carth. 396. 5 Mod. 
186,) and Smith vs. Browne and Cowper, (2Salk. 666.) These 
cases are not very satisfactory. The first, Butts vs. Perry, was 
an action of trover for ten negroes. ‘There was a special verdict, 
finding that the negroes were infidels—-subjects of an infidel prince, 
and usually bought and sold as merchandize, by the custom of mer- 
chants, and that the plaintiff had bought, and was in possession 
of them. The Court held, that negroes being usually bought 
and sold among merchants in India, and being infidels, there 
might be a property in them sufficient to maintain the action. | 
Judgment ni si. was given for the plaintiff, and further hearing 
being asked by the defendant, time was given. Mr. Hargrove 
states, that upon examination of the roll, it appears that final 
judgment never was given, there being on it, only an ulterius 
consilium. Although this authority is equivocal, yetits weight is 
in favor of property in slaves. The next case, Gellyvs. Clive, 
was trover for a negro and certain articles of merchandise. 
The Court held, that trover would lie for a negro, because ne- 
groes are heathen. In Smith vs. Gould, which was also trover 
for a negro and other things, the plaintiff had a verdict with 
several damages and 30 pounds for the negro. On motion in 
arrest, the Court held that trover could not lie fora negro. ‘The 
case of Chamberlain vs. Harvey, was trespass vi et armis, for tak- 
ing anegro. The Court gave judgment against the plaintiff, 
but it seems that the judgment went upon a question of plead- 
ing , the Court holding that the action should have been for the 
recovery of damages, for the loss of the service, and not for the 
value of the slave. So it is authority on neither side. The 
next case, Smith vs. Browne and Cowper, was indebitatus assump- 
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sit for 20 pounds, the price ofa negro, sold to the defendant by the 
plaintiff, in London. ‘The Court ruled in arrest of the judgment, 
which was given for the plaintiff, that the declaration should 
have averred that the negro, at the time of the sale, was in Virgin- 
za, and that by the laws of that State, negroes aresaleable. This 
must be regarded as a judgment, that by the laws of England, 
negroes are not saleable. In this case, Mr. Justice Powel is re- 
ported to have said, “in a villein, the owner has a property ; 
the villein is an inheritance, but the law takes no notice of a 
negro.” And Lord Ch. J. Holt, “that one may be a ville in 
England, but as soon as a negro comes into England, he be- 
comes free.’ Without commenting upon the reasons given for 
the decision in the two first cases, to wit: that negroes are infi- 
dels and heathen, further than to note, that such an idea pre- 
vailed very generally, even in England, and universally at that, 
and at an earlier day in other States, and that it seems to have been 
derived from the authority which God gave the Jews, to take 
and subdue, and enslave, if they could not convert, the heathen, 
in the land which was their promised inheritance, I remark, that 
the authorities before the Somerseti case, appeared to be pretty 
equally balanced. A more minute investigation of them is un- 
necessary, for I hold that the question was distinctly settled in 
that case, and those that followed it. 

In the Somersett case, it is very obvious, that.Lord Mansfield 
felt his position to be embarrassing. His embarrassment grew 
out, as he expressed it, of “the extreme difficulty of adopting 
the relation, without adopting it in all its consequences.” He 
recognized the relation of master and slave—he admitted that a 
contract for the price of a negro slave, was good in England, 
because, that was a matter upon which the law would attach. 
Admitting so much, it was difficult for him, as it is for any man, 
to deny the right of the master to control the person of the slave, 
That right, however, he held, was inconsistent with the laws of 
England. The person being the thing in controversy in the. 
case, although Somersett was a slave, by the law ofhis master’s 
domicil, he ruled, that the moment he set foot on the soil 
of England, he was free. Coming into England, he was, tpso 
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facto, a freeman. ‘The state of slavery, said he, is of such a 
nature, that it is incapable of being introduced on any reasons, 
moral or political, but only by positive law—it is so odious, that 
nothing can be suffered to support it but positive law.” 20 State 
Tr. 80. The same doctrine has been held by later cases. 
Forbes vs. Cochrane, 2 Barn. & Cres. 448. 1 Acton R. 240. 
S. C. 1 Dodson, 84. Idem, 91,95. 2 Idem, 210. The slave, 
Grace, 2 Hagg. Adm. R. 94 to 118. 1 Bing. Com. on Col. and 
For. Law, '735 to 752. 1 Black. Com. 424,425. Christian’s note, 
and Coleridge’s note. Independent of the provisions of the Con- 
stitution of the United States, it obtains also, in some of the 
States of our Union. See, on these points Saul vs. his Creditors, 
17 Martin’s R.598. 9 American Jurist, 490. Butler vs. Hoop- 
er, 1 Wash. C. R. 499. Exparte Simmons, 4 Idem 390. But- 
ler vs. Deleplaine,7 Serg. & Rawle, 378. 6 Binny, 213. S.C. 
2 Serg. & Rawle, 305. 14 Martin, 408. 7 Louis. R. 170, 172. 
Commonwealth vs. Aves, 18 Pick. 193. 6 Mass. R.358. The 
recent case of the negro Sims, in the Superior Court of Massachu- 
sels. 

In the case of the slave Grace, Lord Stowell carried the recog- 

nition of slavery farther than it had been previously done in 

England. He held that a slave brought into England from the 
West Indies, where slavery is recognized, and voluntarily re- 

turning, would _be reinstated in his condition of slavery. 2 Hagg. 

Adm. R.94. Chief J. Shaw, arguendo, admits the same thing, 

in the Commonwealth vs. Ares, 18 Pick. 193. Neither Lord 

Stowell nor Chief J. Shaw, however, holds but that a slave in 

England or in Massachusetts, becomes free in those places, up- 
on coming into them. We hold it, therefore, settled, upon 

authority, that African slavery does not, and never did exist in 

England. What then, isthe inevitable conclusion? It is, that 

such a thing as killing a negro slave in England, is a legal im- 

possibility, and could not be a felony under the Common Law. 

In other words, the Common Law has no application to the 
condition of slavery in England, or in Georgia. This is the 
question made in this.record, and such is our judgment. It was 
conceded, on the trial of the Somersett case, that there were some 
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14,000 Africans then in England, and it is asked of what offence 
would a white man be guilty, who had killed one of them? I 
answer, felony. Why? Because, upon the principles of the 
English Courts, he had killed a freeman. Suppose that, upon 
the trial of such an one, before the Somerset case, even, the de- 
fence had been filed that it was no crime to kill a slave, the 
reply of the Court would have been, the deceased was not a 
slave, but a freeman, in the peace of the King, and under the 
protection of the laws. There this opinion might terminate, but 
some farther views of the topics necessarily involved, notwith- 
standing the length to which it has been extended, will surely be 
justified, on the ground of their relation to institutions, in which 
the destiny of Georgia, for weal or for woe, is deposited. 

[8.] Itis theoretically every where, and in Georgia experimen 
tally true, that two races of men living together, one in the char- 
acter of masters and the other in the character of slaves, cannot 
be governed by the same laws. Whatever rights humanity, or 
religion, or policy, may concede to the slave, they must, in the 
nature of the relation, be often different from those of the mas- 
ter. The forms of proceeding, and the rules of evidence for 
their protection, as well as the penalties for their violation, must 
necessarily, in many instances, be different. The civil rights of 
the master do not appertain tothe slave. Of these, he can have 
none whatever. ‘The rights personal, if they might be so de- 
signated, of the slave, are, some of them, essentially different 
from those of the master, and cannot, therefore, be ‘the subject 
of a common system of laws. They must be defined by positive 
enactments, which, whilst they protect the slave, guard the rights of 
the master. If the Common Law be applicable to a state of 
slavery, it would seem to be applicable as much in one as an- 
other particular. If it protects the life of the slave, why not his 
liberty? and if it protects his liberty, then it breaks down, at 
once, the status of the slave. The Colonies received the Com- 
mon Law, as applicable to their condition, that being in numer- 
ous particulars different from that of the parent State. They 
received it as slaveholding communities, and as applicable to 
them as slaveholders. It is absurd to talk about the Common 
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Law being applicable to an institution which it would destroy. 
It came to our fathers as the law cf the white man, a subject of 
the British Crown, so far as his circumstances made it desirable 
to him to appeal to its protection. It recognized slavery only 
in one point of view, and that is, as an interest to be protected 
for the benefit of the masters. It may. be said, that the Common 
Law, in protecting the life of the slave, interferes with no right 
of the master, inasmuch as the master has no right to take the 
life of his slave. ‘The title to a slave in Georgia now, and un- 
der the Colonial Government, is not and was not derived from 
positive law. The faculty of holding slaves was derived from 
the Trustees of the Colony, acting under authority of the British 
Crown, as a civil right, in 1751, by an ordinance of that board. 
Before that time, their introduction was prohibited. The regula- 
tion of slave property is as much the province of municipal law, 
as the regulation of any other property, and its protection equally 
its obligation ; but we deny that property in slaves, and the title 
by which they are held, are the creations of statutory law. To 
view this question fairly, let the inquiry go back toa period sub- 
sequent to the ordinance of the ‘Trustees, in 1751, and anterior 
to any legislation upon the subject of slavery. Licensed to hold 
slave property, the Georgia planter held the slave as a chattel ; 
and whence did he derive title? Either directly from the slave- 
trader, or from those who held under him, and he from the slave- 
captor in Africa. The property in the slave in the planter, be- 
came thus just the property of the original captor. In the ab- 
sence of any statutory limitation upon that property, he holds it 
as unqualifiedly as the first proprietor held it; and his title, and 
the extent of his property were sanctioned by the usage of na- 
tions, which had grown into a law. Property thus acquired in 
slaves, was confirmed by Statute in Georgia, ( Watkins’ Dig. 163,) 
and recognized by the State Constitution, (Constitution of 1798, 
art. 4, §§11, 12, Prince’s Dig. 913,) and by the compromises of 
the Federal Constitution. Cons. U. S. art. 1, §§2, 9, art. 4, §2, 
Prince, 891. 

There is no sensible account to be given of property in slaves 
here, but this. What were, then, the rights of the African chief 
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in the slave which he had capturedin war? The slave was his, 
to sell, or to give, or to kill. The whole doctrine upon this 
great question, is summed up by Lord Coke, treating of villen- 
age, thus: “ Fiunt etiam servi liberi homines captivitate de jure gen- 
tum, and not by the law of nature ; as from the time of Noah’s 
flood forward, in which time all things were common to all, and 
free to all men alike, and lived under the law natural, and by 
multiplication of people, and making proper and private things 
that were common, arose battles. And then it was ordained by 
constitution of nations, that none should kill another, but that 
he that was taken in battle, should remain bond to his taker for- 
ever, and he to do with him, and all that should come of him, 
his will and pleasure, as with his beast or any other chattel, to 
give, or to sell, or to kill.” He proceeds to say, that afterwards 
it was ordained of Kings, that none should kill his villein. 
Coke’s Litt. 116, 6. So that slaves were on the footing of a 
beast or other chattel. The will of the master was the law of 
slavery. ‘The limitations of this law—the restraints upon the 
will of the master, were ordained of Kings, or imposed, as in 
Georgia, by Municipal Law. There is nothing in the charter of 
the Colony, in the colonial legislation, in the State or Federal 
Constitution, or in our State legislation, which conflicts with 
this view of the original of slavery. On the contrary, asI shall 
show, the inference is irresistibly drawn from the Colonial Act 
of 1770, the first Act which punishes the killing of a slave, that 
such was the view which our ancestors of that day took of the 
power of the master over the slave. I know very well, that the 
British Courts, and the Courts of some of our own States, hold 
that slavery is the creature of what Lord Mansjield called positive 
law ; yet, it is worthy of remark, that the Courts of Massachu- 
setts have been driven, by the constraining necessities of truth, 
to say that positive Jaw may mean customary law. 18 Pick. 198. 
Case of the negro Sims. What is definitely meant by customary 
law, they do not declare. It must mean the usages of the State 
where slavery exists, springing up under the slave trade, and 
sanctioned by the Law of Nations. ‘Thus it is that we trace 
property in negroes to Africa. It is immaterial how slavery ori- 
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ginated there ; whether as apenalty for offences against the State, 
or by captivity in war, or by an immemorial and impenetrable 
slavery cast in some of the tribes of that dark land. It was 
there, as Lord Coke represents it, pure, unmitigated slavery, and 
so our ancestors received, and so it remained until legislation, 
prompted by christianity, softened its severities. The curse of 
the Patriarch rests still upon the descendants of Ham. The ne- 
gro and his master are but fulfilling a divine appointment. 
Christ came not to remove the curse ; but recognizing the rela- 
tion of master and servant, he prescribed the rules which govern, 
and the obligations which grow out of it, and thus ordained it 
an institution of christianity. It is the crowning glory of this age 
and of this land, that our legislation has responded to the re- 
quirements of the New Testament in great part, and if let alone, 
the time is not distant when we, the slaveholders, will come 
fully up to the measure of our obligations as such, under the 
christian dispensation. The laws of Georgia, at this moment, 
recognize the negro as a man, whilst they hold him property— 
whilst they enforce obedience in the slave, they require justice 
and moderation in the master. They protect his life from homi- 
cide, his limbs from mutilation, and his body from cruel and un- 
mecessary scourging. ‘They yield to him the right to food and 
raiment, to kind attentions when sick, and to maintenance in 
old age; and public sentiment, in conformity with indispensable 
legal restraints, extends to the slave the benefits and blessings 
of our Holy Religion. Conceding that there are violations oc- 
casionally on the part of the master, of the obligations of hu- 
manity, yet it may be asserted, with truth, that the relation of 
master and slave in Georgia, is an institution subject to the law 
of kindness to as great an extent as any institution springing 
out of the relation of employer and employed, any where exist- 
ing amongst men. 

The question whether the Common Law is applicable to slaves, 
has been considered in some of our slaveholding States, and 
the decisions are not uniform. In Mississippi it was held, that 
by the Common Law, it is murder to kill a slave. The State vs. 
Jones, Walker’s Reps. 83. So, in Tennessee it was held, that 

















MILLEDGEVILLE, APRIL TERM, 1851. 583 


Neal ws, Farmer. 








killing a slave without malice, is manslaughter by the Common 
Law. 1 Yerger, 156. ‘These are the only two cases brought 
to our notice in the argument. Separating the fervid zeal in 
behalf of humanity to the slave, from the legal grounds upon 
which the judgments were rendered in these two cases, we find 
that they are based upon the fact, that the killing of a villein 
was a felony at Common Law, and, therefore, the killing of a 
negro is a felony here. I have endeavored to show, that this 
ground is wholly untenable. We feel as keenly as these Judges 
did, the obligation derived from religion and humanity, to punish 
the killing of a negro; but let it be remembered, that we sit 
here, not to censure or reprove the errors or crimes of any age 
or country, but to determine a naked question of law upon legal 
principles. Besides, there is no necessity that any slave State 
of this Union should lie under the reproach of not protecting 
the person of the slave. It is competent for the States, (as in- 
deed they have done without, I believe, a single exception,) to 
provide, by Statute, protection to the slave. This has been done 
in Georgia. That the Common Law is not applicable to the 
status of the slave has been decided, and the decisions sustained. 
by the most satisfactory argument and authority in North and 
South Carolina. State vs. Boom, Taylor’s R. 103. State vs. 
Mann, 2 Dev. Law R. 263. Fable vs. Brown’s Ex’rs,2 Hills 8&. 
C. Ch. R. 378. ( 

[9.] Moreover, the Act of 1770, which is the first Colomal 
Act providing for the punishment of white men for killing slaves, 
is perfectly conclusive, that prior to that time it was not an of- 
fence against the law—of course the Common Law—to kill a 
slave, and that there was no limitation of the power of the mas- 
ter over him, except that which religion, or humanity, or interest 
may be presumed to have imposed. ‘The evidence which this 
Act furnishes, is derived first from the Act itself. Why legis- 
late at all upon the subject, if the slave was protected by the 
Common Law? I admit that this alone is not conclusive, parti- 
cularly for the reason, that the punishment which is prescribed, 
varies from that which the Common Law imposes for murder ; 
but second, from the recitals in the general preamble to the Act, 
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and of the preamble to that section which creates the offence. 
The first preamble recites as follows: ‘ Whereas, from the in- 
creasing number of slaves in this Province, it is necessary as 
well to make proper regulations for the future ordering and go- 
verning such slaves, and to ascertain and prescribe the punish- 
ment of crimes by them committed, as to settle and limit, by posi- 
tive laws, the extent of the power of the owners of such slaves over 
them, so that they may be kept in due subjection and obedience, and 
owners or persons having the care and management of such slaves, 
may be restrained from exercising unnecessary rigor or wanton cru- 
elty over them, therefore be it enacted,” &c. The preamble to the 
section which creates the offence, recites as follows: ‘“ Where- 
as, cruelty is not only highly unbecoming those who profess 
themselves christians, but is odious in the eyes of all men who 
have any sense of virtue or humanity, therefore, to restrain and 
prevent barbarity being exercised towards slaves, be it enacted,” 
&c. Now, we say that it is clear, from these recitals, that be- 
fore the Act of 1770, cruelties and barbarities to slaves were 
exercised, and that there was no restraint upon the power of the 
master, by law, over his slave. No other inference is possible. 
The judicial history of the State confirms our judgment. It is 
not within memory, that a white man has been tried in our Courts 
for any offence against a slave, not prescribed by Statute. The 
judicial records show no such case. Watkins’ Digest, 163. 
Let the judgment be affirmed. 
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No. 103.—Grorce W. Towns, Gov. &c. for the use of BreEp- 
Love, &c. vs. Joun S. Srepuens, Samuet T. Beecuer and 
others, defendants in error. 


[1.] A bond being taken and approved by three Justices of the Inferior Court, 
to protect the people of a County, from the official misconduct of the Sher- 
iff elect, it is not competent for the same Justices to discharge this obliga- 
tion, by the substitution of another bond, some thirty days thereafter ; espe- 
pecially, where one of the three Juctices was a co-obligor in the first bond. 


Debt, &c. in Baldwin Superior Court. Tried before Judge 
HanseEt., Feb. Term, 1851. 


This was an action ona Sheriff’s bond, made by John S. 
Stephens, as principal, and Samuel T. Beecher, M. J. Kenan, 
and John M. Maclin, as sureties, and attested by Charles D. 
Hammond and John S. Thomas, two of the Justices of the Infe- 
rior Court of Baldwin County. 

On the trial, the plaintiff proved by John S. Thomas, that he 
was present on the 11th day of January, 1840, when the bond 
was executed ; Hammond and Samuel T. Beecher, were also 
present, being Justices also of the Inferior Court. The bond 
was accepted by the three Justices, as a Sheriff’s bond ; Beech- 
er did not attest the bond, because he was one of the sureties ; 
witness objected to taking the bond for some time, but he 
yielded to the others. The bond was then tendered and read 
to the Jury, asa voluntary bond; the breach by the Sheriff was 
admitted, in failing to pay over money on a judgment, obtained 
in October, 1840. 

Defendants then proved by John S. Thomas, that on the 3d 
March, 1840, a second bond was executed by Stephens, the 
Sheriff, with other sureties, attested and approved by three Jus- 
tices of the Inferior Court—Beecher, the surety to the first bond, 
being one of them—and was taken in lieu of, and as a substitute for 
the first bond; the Justices believing the first bond illegal. No 
one was present when the second bond was taken, except the 
Justices and the obligors thereto. An affidavit of illegaltity had 

VOL. 1x 74 
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been filed by Col. S. Rockwell, to a levy by Stephens, on the 
ground that the first bond was not good—Beecher being a sure- 
ty thereto, who was one of the Court. Gov. McDonald, the 
obligee, was not present. Similar evidence was offered by the 
depositions of Charles B. Hammond, another Justice of the In- 
ferior Court. 

The second bond, dated 3d March, 1840, was then offered in 
evidence. 

Counsel for plaintiff objected to the bond, and all of the evidence 
going to show that the new bond was received as a substitute 
for the first bond, on the ground that it was not competent for 
the Justices who took the second bond, to discharge the obli- 
gees to the first bond. 

The Court overruled the objection, and this decision is assign- 
ed as error. 

Plaintiff’s counsel requested the Court to charge the Jury: 
“That the taking of the second bond was no discharge of the 
obligations ofthe first bond, upon which this action is brought, and 
that plaintiff was entitled to recover, notwithstanding the execution 
ofthe second bond, and notwithstanding any undertaking or 
agreement, at the time of the execution of the second bond, by 
the Justices, that the same should operate as a discharge of the 
first bond.” 

The Court refused soto charge, but on the contrary, instruct- 
ed the Jury, among other things—“ that ifthe Jury believed that 
Stephens, atter the execution of the bond sued on, gave a second 
bond, which was accepted by three Justices of the Inferior Court, 
in lieu of, and asa substitute for the bond sued on, then the 
sureties on the first bond were discharged from liability for the 
misconduct of the Sheriff, occurring after the acceptance of such 
second bond.” 

The refusal to charge, and the charge as given, are assigned 
as error. 


Cone, counsel for plaintiff in error, submitted the following 
points and authorities : 
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ist. The bond sued on, is a valid bond, although attested by 
only two Justices. Certainly it is a good Common Law bond. 

Stephens vs. Treasurers, 2 McCord, 107. Goodman vs. Caroll, 
2 Humph. 490. State vs. McAlpine, 4 Iredell, 140. 3 Dev. R. 
384. 4 1b.270. 10 Yerger, 465. Carmichael vs. Gov. 3 How. 
Miss. Reps. 236. Bryan vs. Greene, 8 Miss. R. 115. Schellin- 
ger vs. Yends, 12 Wend. 306. Young vs. State,7 Gill & Johnson, 
253. Stephens vs. Crawford, 1 Kelly, 574. 3 10.499. 5 Ib. 
569. 

2d. The Justices possessed no power to discharge the obli- 
gations of this bond, or to release the obligors from their liability 
upon it. Prince’s Dig. 176,’7, 430. Taylor vs. Auditors, 2 
Pike’s Reps. 174. Hill vs. Calvert, 1 Rich. Eq. Reps. 56. Polk 
us. Wisner, 2 Humph. 520. State vs. McLean, 2 Blackford, 192. 
Bank of Newbern vs. Pugh, 1 Hawks, 198. 

3. Admitting that they possessed such power, there was no 
legal and valid exercise of it, nor was anything done by them 
which discharged the obligations of said bond, or released the 
obligors from their liability upon it. This can only be done by 
cancellation or release. Manhood vs. Crick, Crokis Elis. '716. 
Norwood vs. Grype, Ib. '727. Steptoe’s Admr. vs. Harvey’s Admr. 
7 Leigh, 501. Higgins’ case, 3 Coke’s Reps. 346. Bailey vs. 
Wright, 3 McCord, 484. Roades vs. Barnes, Burrow’s Reps. 1 
vol. 9. 


Points made, and authorities cited, by I. L. Harris, for secu- 
rities, defendants in error— 


The bond sued below must be considered as a voluntary bond. 
See case, Governor, for use of Tarpley, vs. Meredith. 

If a voluntary bond, and it was offered and received below as 
such only, it could not have been taken, pursuant to Ju- 
diciary Act of 1799, (Prince, p. 430, or 1803, Prince’s Dig. 176) 
and, therefore, the extent of authority conferred on those taking 
it by these Acts, cannot be the question. 

The question is, may not those who, of their own accord, with- 
out any requirement of law, have taken a voluntary bond, and 
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with whom it is deposited, control that bond, so as to release or 
discharge the securities thereto ? 

The Governor, as the obligee, may release it directly. The 
agents of the obligee may do the same, by previous authority 
or subsequent ratification of their act, by silence and acqui- 
escence. 

The bond sued on was substituted by another—that second 
bond was sued on by the obligee and present usee—and they are 
estopped to deny the power of the agents in receiving the last, in 
lieu of the one sued. 

The bond sued on should be declared void, for that one of 
the obligors sat in judgment upon its goodness and sufficiency, 
and. without him, there was not an approval by three Justices. 

The principle of the decision, in 6 Geo. Rep. 443, supports 
this ground. The Acts of 1799 and 1803, exhibit a general 
and unlimited delegation of power to take Shenff’s bonds, unless 
the direction to take “good and.sufficient securities, inhabitants and 
Sreeholders of the County, &c.” be understood as restrictive. 

A power imperfectly exercised, as in this case, by taking in- 
sufficient security, cannot be said to have been executed, until 
the duty is performed enjoined by Statute. 

A general and unlimited power to take good and sufficient se- 
curities, must be held to include all the necessary and usual 
means of executing it with effect. Comyn’s Dig. Alty.c. 5 
John. Reps. 58. Liv. on Agency, 103. 

Where the law commands or directs a thing to be done, it au- 
thorizes the performance of whatever acts may be found necessary 
for executing its command or direction. Paley on Agency, pas- 

The Justices here, did not cancel and surrender a security to 
the public ; they added to that security, by receiving a solvent 
obligor in lieu of an insolvent one. This was merely taking a 
cumulative security—a power admitted to belong to them—a 
power auxiliary and subordinate to the other, and vital to the 
proper exercise of the power granted to take bond. 


By the Court.—Lumprxin, J. delivering the opinion. 
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[1.] Was the first bond vacated by the taking of the second? 
We think not. 

The record shows, that the first was a good statutory bond. 
Consider it, however, as a voluntary bond ; still it was given to 
protect the people of Baldwin County, against the official mis- 
conduct of Stephens, the Sheriff. The cestwi que trust—the bene- 
ficiaries of the obligation—being incapable of giving or withhold- 
ing their assent to this substitution of securities, it could not 
be done without authority of law; and this distinguishes this 
case from one of ordinary agency. 

But the insuperable objection to the change of security is, that 
three only of the Court approved of the second bond, and 
one of these was Beecher, a co-obdligor in the first bond, which it 
is contended, was discharged. 





No. 104.—Epwarp Varner, plaintiff in error, vs. Henry J. La- 
mar, defendant in error. 


[1.] Ina suit on a negotiable promissory note, the defendant will not be per- 
mitted to question the plaintiff’s title to the paper, unless it is made to ap- 
pear that it is necessary for the purpose of his defence. 


Assumpsit, &c.in Jasper SuperiorCourt. Tried before Judge 
Jounson, October Term, 1851. 


Suit was brought by Henry J. Lamar, against Edward Varner, 
maker, and John Thurmond, indorser, of a promissory note. 
Judgment was obtained against both, and an appeal entered by 
Varner alone. Varner pleaded, that Lamar was not the true 
owner of the note, but that the same was the property of Thur- 
mond, and had been indorsed by him to Lamar, to avoid a plea 
of set-off by Varner against Thurmond. The plea farther set 
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forth, that Thurmond was indebted to Varner, a large amount, 
which was more particularly set forth in the plea. Pending the 
appeal, Varner filed a bill, praying discovery from Lamar, as to 
the ownership of the note; in answer to which bill, Lamar admit- 
ted that the note belonged to Thurmond, but denied that it was 
transferred to him for the purpose of defeating any plea of set-off. 

Upon the trial, Varner withdrew the plea, specifying the set- 
off claimed, and gave in evidence to the Jury, only the bill and 
answer above referred to. 

Varner, by his counsel, then requested the Court to charge the 
Jury, “ that if they believed that the plaintiffin the case was 
not the owner of the note at the time of the commencement of 
the action, or at any time subsequent thereto, or that the transfer 
by Thurmond to the plaintiff, was made for the purpose of de- 
feating defendant’s right of set-off, they should find for the de- 
fendant.” 

The Court refused so to charge, but on the contrary, charged 
the Jury, “ that the bare fact that the plaintiff was not the owner 
of the note sued on, unaccompanied by any evidence of any set- 
off or indebtedness on the part of Thurmond to Varner, or with- 
out any evidence of the transfer being made for the purpose of 
defeating the defendant’s right of set-off, did not of itself entitle 
the defendant to a recovery.” 

To which refusal to charge, and the charge as given, defend- 
ant’s counsel excepted, and error has been assigned thereon. 


Cong, for plaintiff in error. 
MeRIweETHER, for defendant in error. 


By the Court.—Wanner, J. delivering the opinion. 


[1.] The error assigned in this case is, the refusal of the Court 
to charge the Jury as requested, and to the charge as given to the 
Jury, by the Court. According to the facts, as exhibited by the re- 
cord, the Court below did not err in refusing to charge as requested; 
for the reason, there was 1o evidence that the defendant had any 
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demand which he was entitled to set-off against the note sued on. 
The defendant had withdrawn his plea of set-off. This Court has 
repeatedly ruled, that the defendant could not, ina suit ona 
negotiable note, question the title of the plaintiff, unless itis made 
to appear that it is necessary for the purpose of his defence. Vis- 
bet vs. Lawson, 1 Kelly, 275. Field vs. Thornton, 1b. 306. Hall 
vs. Carey, 5 Geo.Rep. 239. Here, there was no evidence that the 
defendant had any defence to the note, by way of set-off, or other- 
wise. ‘There-was no error inthe charge of the Court to the Jury. 

We have been requested to certify in this case, that in our 
opinion it was nottaken up for delay only, so as to avoid the dam- 
ages given by the Statute. We find nothing in this record 
which will authorize us to give such a certificate. This Court 
has decided, at least in three several cases, that the defendant 
could not question the title of the plaintiff to the note, unless it 
was necessary for his defence. The defendant assumed in his 
request to the Court to charge the Jury, that he had a defence to 
the note, by way of set-off, when in point of fact, he had volun- 
tarily withdrawn his plea of set-off, and stood before the Court 
without any legal defence whatever, so faras the record shows,. 
and the legal presumption is, that which does not affirmatively 
appear, does not exist. 

The object of the Statute was to prevent delay, and if parties 
will bring up their cases to this Court, for that purpose alone, 
they may expect to pay the penalty awarded by it. Let the 
judgment of the Court below be affirmed. 
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No. 105.—James C. Brancn and Joun Brancu, administra- 
tors, &c. plaintiffs in error, vs. Georce M. Dawson, defend- 
ant in error. 


[1.] After the pleadings are made up, and the cause set down fora hearing, 
the answer cannot be amended, upon the ground that the defendant was 
ignorant of the availability in law of a fact within his knowledge from the 
time the suit was instituted, as a defence thereto. 


In Equity, in Greene Superior Court. Tried before Judge 
Starnes, March Term, 1851. 


George M. Dawson, as one of the distributees of William S: 
Branch, deceased, in July, 1849, filed his bill for an account 
against James C. Branch and John Branch, as the administra- 
tors of said deceased. At March Term, 1850,the joint answer 
of the defendants was filed, and at the same term an appeal was 
entered, by the consent of parties. 

At September Term, 1850, the defendants filed an affidavit, 
‘stating that letters dismissory from their trust as administrators, 
had been granted them-by the proper Court, several years since, 
and before the filing of this bill; that being ignorant that such 
discharge would avail them anything in the defence of said bill, 
they did not communicate the fact to their solicitors, until casual- 
ly the fact was stated within the hearing of one of them, on the 
day this affidavit was made, when, for the first time, defendants 
were informed and knew of that fact being available to them ; 
and but for this ignorance on their part, such fact would have 
been pleaded and relied upon. 

Upon the filing of this affidavit, Judge Johnson granted a con- 
_ tinuance, with leave to defendants to prepare and tender a sup- 
plemental answer—its sufficiency or admissibility, being left an 
open question, to be decided when: presented. 

At March Term, 1851, Judge Starnes presiding, the supple- 
mental answer was presented, and on argument being had thereon, 
the motion to admit the amendment or supplemental answer, was 
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refused by the Court. This decision was excepted to, and is 
now assigned as error. 


N. G. Foster and Meriwetuer, for plaintiff in error. 


Cone, for defendant in error. 


By the Court.—Niszet, J. delivering the opinion. 


[1.] The Courts do not favor amendments to aiiswers in Chan- 
cery. Itis done with difficulty. It cannot be done in this case. 
The only reason which the defendants give for amending the 
answer, the pleadings being made up and the cause for trial on 
the appeal, is, that they did not know that their discharge would 
be available to them in defence of this suit. They knew of their 
discharge, from the beginning. They were obliged to know of it. 
What then, is the ground—the only ground of the request to 
amend? It is a misconception, or ignorance of their legal rights 
and remedies. This ground is untenable. An answer cannot 
be taken off the file and amended, or amended by supplemental 
bill, according to the modern practice, because a party was igno- 
rant of the law of his case. 

See Martin vs. Altlkeinson, 5 Geo. R. 340. Carey vs. Ector et 
al. 7 Geo. R. 99. 

In Martin vs. Atkinson, the amendment was allowed, but 
the facts were wholly different from the facts of this case. 

Linsey vs. Wilson, 1 Vesey & Beames, 140. Bower vs. Cross, 
4 John. Ch. R. 375. Giles vs. Giles, Bailey Eq. R. 420. 4 
Hen. & M. 405. 2 Danl. Ch. Prac. 805, 911. Story Eq. 
Plead. §§895, ’6, 7, ’8, 79, 900, ’1. Cowper’s Eq. Plead. 337, 
8. Milford’s Eq. Pl. by Jeremy, 328. 1 P. Williams, 396. 3 — 
Atk. 522. 3 Wend. 586. 6 Cond. Ch. R. 291. 

Let the judgment be affirmed. - 


VoL mx 75 
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No. 106.—James A. MentwetHer and Dante, Suape, plain- 
tiffs in error vs. ALEXANDER J. Birp and Jas. L. Bimp, ad- 
ministrators de bonis non, &c. of WM. Biscor, deceased. 


[1.] Set-offnot allowed by the Common Law. 


[2.} The Statute of 2 Geo. IZ ch. 22, has been introduced generally, into the 
United States, with certain modifications. 


[3.] Set-offis a plea in bar of the plaintiff’s action. 


[4.] The commencement of the actior, and not the time of trial, is ordinarily 
the period at which mutual debts are to be set-off against cach other. 


[5.] Thedoctrine of set-off was borrowed from the Civil Law, and should 
be interpreted by the same principles of construction. 


[6.] Justice demands that the claim of the debtor not bearing interest, should 
be set-off against that of the creditor drawing interest, as of the time it 
became due and owing. 


[7.] Our Statute disallowing interest on open accounts, does not in any way 
affect the law of set-off. 


Assumpsit, &c. in Putnam Superior Court. Tried before 
Judge Johnson, March Term, 1851. 


Suit was brought by the administrators of Wm. Biscoe, against 
James A. Meriwether and Daniel Slade, upon a promissory note 
for $633,75, dated 12th January, 1838, and due, 25th December, 
1838. Defendant, James A. Meriwether, pleaded and proved, 
by way of set-off, an account for services rendered as an attorney, 
at various times during the years 1839, ’40, ’41, amounting to 
$410.69. 

Defendant’s counsel requested the Court to charge the Jury, 
“that in making the calculation of what was due between the 
parties, the defendants had a right to have their set-off allowed 
as a credit on plaintiff’s demand, as of the time at which the 
services rendered were due,” which charge the Court refused 
to give, but on the contrary, charged the Jury, “that defendants 
were entitled to have what was proven to be due defendant, 
allowed as a credit only of the time at which the then trial was 
had.” “The Jury should ascertain what amount was due 
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plainti ifs at that time, and if defendant’s set-off exceeded that 
amount, give averdict for defendants, for the balance; but if it 
did not exceed it, then to give a verdict for plaintiffs for the dif- 
ference between the two amounts.” 

This charge and refusal to charge, are assigned as error. 





MeriweETuer, for plaintiffs in error. 
J. Wiyxertetp, for defendant. 
By the Cowt.—Lumrxi, J. delivering the opinion. 


The plaintiffs in error were sued by the administrators of 
William Biscoe, deceased, upon a note given by them, to the 
intestate in his life time. They pleaded a set-off for profession- 
al services rendered the deceased, and the only question in the 
cause is, at what time the account should be deducted. ‘The 
Circuit Judge held, at the time of the trial, and this opinion is 
excepted to, and is now assigned as error. 

[1.] The object of a set-off, is to liquidate the whole, or a 
part of the plaintiff’s demand. As aremedy, it was unknown 
to the Common Law, according to which, mutual debts were 
inextinguishable, except by actual payment or release. Bab. 
on Set-off. 

[2.—3.] By the Statute of Geo. I. c. 22, which has been 
generally adopted in this, and all the other States of the Union, 
with some modifications, the defendant is allowed, in cases of 
mutual debt, to set-off his claim against the plaintiffs, by plead- 
ing it in bar. 5 Taunt.148. 2 Camp. 594. 8 Watts’ R. 39. 
9 Watts’ R. 170. 

[4.] If the plea of set-off then, is good in bar, it is obvious, 
that the party is entitled to have his demand applied as a credit, 
at the time the action is brought; otherwise, where the suit is 
pending for any length of time, as it was in the present instance, 
an open account, which was a complete bar at the commences 
meni of the action, would fail finally to liquidate the plaintiff ’s 
note, with the accruing interest. 
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Indeed, the whole doctrine of set-off, has reference to the sit- 
uation of the parties at the time of the commencement of the 
suit. Ifthe plaintiff has a valid cause of action atthat time, it is 
not in the power of the defendant to defeat it and charge him 
with costs, by any act of his own afterwards, and to which the 
plaintiff was no party ; as for example, by purchasing up claims 
against the plaintiff, for a larger amount. 

[5.] The doctrine of set-off was taken from the Civil Law, 
and was introduced to advance justice, as well as convenience, 
(pr. Kent, J. 3 Johns. Cases, 155.) 

[6.] Now, the rule of that code has been correctly cited by 
the learned counsel, from Pothier, namely: if you have a debt 
due from me, which carries interest, and afterwards become my 
debtor of a sum which, from its nature, does not carry interest, 
my debt will be held to be discharged to the extent of the mutu- 
al credit, from the time of such credit taking place, and interest 
would only be due for the balance, from that time—and the 
author puts the following illustration: Ifyou are my creditor of 
asum of £1000, for the price of an estate which you have sold 
and conveyed to me, and afterwards you become sole heir to 
Peton, and in that quality my debtor for £800, the amount of a 
loan from me to Peton; from the death of Peton, your demand 
of £1000 is to be regarded as acquitted, to the amount of £800, 
and subsisting only for the remaining £200, and from the death 
of Peton, the interest will only continve to run upon the remain- 
ing £200. 

Is there anything in our law of set-off which excludes this con- 
struction? I know of nothing, and it is so manifestly right, that 
it commends itself to the conscience of every man. Interest is 
only given by way of damages for the detention of a debt. But 
ifA owes B $500, and B owes A $300, can it be adjudged 
that A withholds anything but the balance of the $200? 

[7.] But it is contended, that our Statute forbids the allow- 
ance of interest on open accounts. It is one thing, however, to 
compute interest on a debt which is sought to be recovered in a 
separate and independent proceeding, and quite another, so to 
apply a mutual demand, as to prevent the accumulation of inter- 
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est upon the contraclaim. Our law of executors, postpones the 
payment of open accounts, to promissory notes; and yet, if a 
debtor of the deceased, by note, is sued by the representatives, 
he may plead his open account and thus extinguish the demand, 
notwithstanding debts of higher dignity are thereby defeated. 

I am not one of those who are forever complaining of our own 
legislation, and who think that nothing good can be done on 
this side of the great water. On the contrary, I believe, before 
God, that we live under the wisest code, civil and criminal, 
that was ever devised by the wisdom of man. Still, I am not 
insensible to its imperfections, and among its defects, I would 
unhesitatingly class all those provisions which debase open ac- 
counts ; I am bound, nevertheless, to enforce the Statute disal- 
lowing interest on unliquidated demands. I am under no obli- 
gation, however, to extend it toa case not embraced within 
its terms. 

I consider the Commonwealth against Clarkson, administrator 
of Passmore, (1 Rawle’s R. 291,) as directly covering this ques- 
tion. The Supreme Court of Pennsylvania, there held, that mu- 
tual demands extinguish each other, by operation of law, without 
waiting for any act of the parties. 

But there is another principle which would seem to entitle 
the defendants to the relief which they seek, and that is, in cases of 
mutual credit, where there is knowledge on both sides, of an ex- 
isting debt due to one party and a credit by the other party, 
founded on, and trusting to such debt, as a means of payment, 
that the law will so apply it. All the authorities upon this sub- 
ject, will be found collected in a note to Story’s Eq. Jur. 2 vol. 
§§14, 36. 

If it should be said, that this redress can only behad in Chan- 
cery, I reply, that our Common Law Courts have all the pow- 
ers of Equity in this respect, and will administer justice by the 
same rules. 

In our view of this matter, then, we are constrained to reverse 
the judgment below, and direct a new trial. 
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No. 107.—Wituiam H. Devprer, plaintiff in error, vs. Jonn 
Ersenacu, defendant. 


[{1.] Where an attachment was sued out by the attorney of the creditor, who 
stated in his affidavit, that he was “ informed and believed” that the debtor 
resides ont of this State: Held, that the affidavit was not sufficient, and 
that the affidavit ought to have stated, in the words of the Statute of 1799, 
“‘ that his debtor resides out of this State.” 


Attachment, in Oglethorpe Superior Court. Decision by 
Judge Baxter, April Term, 1851. 


The attachment in this case was sued out by Edward C. 
Shackelford, as the attorney of William H. Deupree. The affi- 
davit stated, that deponent “ was informed and believed that de- 
fendant resided out of the State, so that the ordinary process of 
law could not be served upon him.” 

On motion, the Court dismissed the attachment, on the ground 
that the affidavit was insufficient, because the deponent did not 
swear, positively, as to the non-residence of defendant. 

This decision is assigned as error. 


Tuomas R. R. Coss, for plaintiff in error. 
Josepy H. Lumpkin, Jr. for defendant in error. 


Judge Lumpxin did not preside during the argument and de- 
cision of this case. 


By the Court—Wannyer J. delivering the opinion. 


{1.] By the 2d section of the Act of 1799, an attachment is 
authorized to issue upon complaint made on oath by the credit- 
or, that his debtor resides out of this State. Here the party suing 
out the attachment states, in his affidavit, that he is “ informed 
and believes” that his debtor resides out of the State. The Act 
of 29th December, 1836, relates to the indebtedness of the de- 
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fendant, and not to his residence. In Levy vs. Milman et al. (7 
Ga. R. 170,) we held, that inasmuch as the process of attach- 
ment was a summary remedy given by Statute to the creditor, 
that it must be construed strictly. The argument is, that the 
Court ought to relax the rule, because agents and attorneys can- 
not swear positively as to the residence of the debtor, but only 
as to their information and belief. The Legislature have thought 
proper to relax the rule in regard to the indebtedness, but have 
not done so as it regards the residence of the debtor; and until 
the Legislature shall interfere, we feel constrained to adhere to 
the words of the Statute. 
Let the judgment of the Court below be affirmed. 
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ADADALRBODA POO Oo—oeaoas sae 


ABATEMENT OF ACTIONS. 


1. The old Common Law maxim, that a personal right of 
action dies with the person, still applies where a fort is 
committed to a man’s person, feelings or reputation, as 
for assault, libel, or seduction of daughter. Brawner vs. 
Bete ies 550 can geixisansssnscdranesereneesahiaetiin 


ADMINISTRATORS, EXECUTORS, &e. 


. An executor may bring ejectment to recover lands, but 
his right to recover depends upon the will, and that must 
be produced, as a part of his title. Sorrell, Ex’r, vs. 
Ties DEM init scsi 


. A grant in letters testamentary, to administer the goods 
and chattels, rights and credits of the testator, gives au- 
thority to administer the will also, as to the lands. Ibid. 


. A bond by an administrator to convey real estate of 
his intestate, in contemplation of a sale under the Or- 
dinary’s order is void, and is incapable of being enforc- 
ed, either at Law or in Equity, as contrary to the policy 
of the Statute authorizing administrators to sell the real 
estate of their intestate. Logan vs.Gigley........s.s.000s 


. Letters of administration must be granted at the next 
term of the Court, immediately succeeding the publica- 
tion of the thirty days’ notice of the applicant and cita- 
tion by the Clerk, unless the application is regularly con- 
tinued by the action of the Court, from term to term, and 
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then the parties in interest are bound to take notice of 
such continuance. McGehee vs. Ragan........sssseeeseoes 


5. According to the provisions of the Act of 1838, the 
widows and orphans of testators and intestates are enti- 
tled to a reasonable support and maintenance out of 
their estates, for the space of twelve months immediately 
after the death of such testator or intestate, whether their 
estates be solvent or insolvent. Hopkins vs. Lang, Ex’r.. 


. For the purpose of marshaling the assets of an insol- 
vent estate, the executor or administrator may file his 
bill and obtain a decree, not only for the purpose of re- 
ducing the property into money, but also of ascertaining 
the order in which the debts are to be paid. The Macon 
Re ee Cs FI oc iscvcccccccccecocsesce casese 


. An administrator with the will annexed, has no au- 
thority to administer upon any portion of the estate of 
the testator not disposed of by the will. Harper, Adm’r, 
DMR esseccccsticncsescsctesesesccatssseaiceveeietesetieees 


8. The mode of procuring letters dismissory specified. 
Loyless and Wife vs. Rhodes and another, Ex’rs.........++00 


9. An executor postponing a settlement with one of the 
legatees under false pretences, and finally delivering over 
the entire estate to the other legatees, will not be pro- 
tected by his letters of dismission. It is a fraud in 
fact, which will vitiate his discharge. Ibid. 


See Abatement, 1. Appeals,1. Judgment,9. Practice Su- 
perior Court, 1. Widow, 1,2. 


ADVANCEMENTS. 


See Widow, 1. 
ADVERSE POSSESSION. 
See Charge of the Court, 3,4. Limitation of’ Actions. 
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INDEX. 
ADVERTISEMENT. 
See Forthcoming Bonds, 3. Sheriffs Sale, 1. 
AGENT. 


See Constable, 1. Principal and Agent. Sheriffs Sale, 2. 
Satisfaction, 3,4. Trusts and Trustees, 5, 6, &c. 


ALIAS FI. FA. 
See Practice Superior Court, 3. 
AMENDMENT. 


1. Where a promissory note is sued on, barred by the Stat- 
ute of Limitation on its face, and the defendant pleads 
the Statute, the plaintiff may, under our judicial system 
and practice, amend his petition by alleging a new pro- 
mise, so as to prevent the operation of the Statute. 
Beard and another vs. Simmons.....+.ssseeereccerseseeeeceees 


2. A declaration or answer may be amended at any time 
before the case is finally submitted to the Jury, if the 
principles of justice require it. Bryant vs. Hambrick.... 


See Equity Practice, 1, 6. 
ANCIENT DEEDS. 


See Evidence, 8. 
APPEAL. 


1. An executor is entitled to appeal without security, when 
the judgment is to affect only the assets of the decedent 
in his hands; aliter, where the judgment is against him 
personally, and for which he is responsible out of his 
own funds. McCay vs. Devers........ceceescssecscescescoes 


2. Where one of several parties appealing, signs the bond 
with security, and the others fail, the appeal is good as to 
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the party signing, under the Act of 1839. Weeks and 
WEP) 00. Beg0......sssessecrreversseesecesiessosesesscessoesoens 


3. An appeal under the Act of 1837, incorporating the Ir- 
winton Bridge Company, carries nothing but the ques- 
tion of damages. Harrisons vs. Young’..........-+s0e00 


4, Where the law guaranties to parties the night of appeal, 
and no time prescribed within which it shall be entered, 
it must be done within four days from the date of the de- 
cision complained of—that being a ‘reasonable time, ac- 
cording to the general law regulating appeals. The 
RI Ct iehcchsevasevanbesoocsin canyenensgnesescengsese 


5. An appeal must be entered by the appellant in person, 
or by his attorney at law or in fact, duly authorized by 
warrant for that purpose. The Com. of Roads, &c. 580th 
ee a ee Be Oooo access cence scccsscce 


6. May an attorney at law, who appears on the first trial, 
enter an appeal without special authority? And is it his 
duty todo so? Quere. Ibid. 


See Claim, 3. Practice Supr. Court, 5. 
ARREST OF JUDGMENT. 


1. It appearing from the statement in the face of the indict- 
ment, that the Grand Jury were sworn, it is not compe- 
tent, on a motion in arrest, to disprove the recital by ali- 
unde testimony. Terrell vs. The State.........cscscsseseees 


See Verdict, 3. 
ASSIGNMENT. 


See Judgment, 16. 
ATTACHMENTS. 


1. Land cannot be levied on and sold under an order of 
the Magistrates, on attachments returnable to Justices’ 
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Courts. It must be by virtue of an execution issuing 
upon the judgment in attachment. Rogers vs. McDill & 
CI i iiiie ves cssenidencvinchesddaes aie dpdmeubetenell 


. An attachment sued out by an attorney, on the ground 
that “ he was informed and believed” that the debtor re- 
sided out of the State: heldinsufficient. Deupree vs. Ei- 
UNITE .oncensveces satvadicteesessesecsvechiileasiapiniaeeiale 


BAIL. 


. Bail is usually absolude in the first instance ; still, if the 
Magistrate has been deceived, or taken insufficient bail, 
he may require fresh security. To entitle the sureties in 
the second bond to their discharge, they must aver in 
their plea, that the first bond was good and sufficient. 
And quere, whether this would be a good plea? Spicer 
00: FRG GB cisisccusvsccsssncevvecnmensectiensapeecineduens 


. A recital in the judgment of forfeiture, that the princi- 
pal and bail were called and did not appear, in terms of 
their undertaking, is sufficient. Ibid. 


. The judgment need not specify the amount of the bond. 
Ibid. 


. Where the affidavit to procure bail, stated that the plain- 
tiff claimed a certain sum to be due him from the defend- 
ant, held a substantial compliance with the 13th section 
of the Judiciary Act of 1799. Davidsonet al. vs. Carter 


See Bond, 3. Practice Superior Court, 11. 
BANKRUPTCY. 


1. A certificate of bankruptcy may be attacked and open- 
ed in a State Court, when it impedes or conflicts with 
the rights of a party litigating there, so far as that par- 
ty’s rights are concerned. Bond vs. Baldwin.............. 
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2. Upon the trial of a claim, upon an issue between the 
claimant and the plaintiff in execution, upon the ques- 
tion of fraud in procuring a discharge in the Bankrupt 
Court by the defendant in fi. fa. the mercantile books 
of. a firm of which the defendant in fi. fa. was a mem- 
ber, before his application, are admissible to show that 
he was the owner of an interest in that firm not returned 
in his schedule. Ibid. 


3. All the acquisitions of a bankrupt made after the filing 
his petition in bankruptcy, are exempt from liability to 
pay debts previously contracted. Ibid. 


BOND. 


1. It is no plea for a surety, that a bond was obtained by 
I GR, BO 0 ia ois osesedsccncenssernascosnese 


2. An instrument under the hand and seal of the party ex- 
ecuting it, imports a consideration in law, and a demurrer 
to the admissibility of such an instrument in evidence, 
for want of consideration, will be overruled. Rutherford 
vs. The Ex. Com. Bapt. Conv. &6......0ceseresessecvessecece 


3. When the names of the sureties to a bail bond are in- 
serted in the obligatory part of the bond, but omitted in 
the condition: Held, that such omission did not alter the 
legal effect of the instrument. Davidson et al. vs. Carter 


See Adm’rs, Ex’rs, &c. 3. Failure of Consideration, 1. 
Forthcoming Bond. Sheriff, 2, 3, 4, 6. 
BOND FOR TITLES. 
See Damages, 1,2. Evidence, 8. 


CHARGE OF THE COURT. 


1. Where the Court is requested by counsel to charge on 
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points of law, which bear upon the case, it is the duty of 
the Court to charge on the points. Galt vs. Jackson..... 151 


2. A charge upon an assumed state of facts, not proved 
before the Jury, is erroneous. Harrison vs. Thompson... 310 


3. The question of adverse possession is for the decision 
of the Jury and not the Court. Beverly and another vs. 


4. For the presiding Judge to charge the Jury, that the 
plaintiff’s possession is “‘ uninterrupted, continuous, notori- 
ous, sufficient and adverse,” is error, and for which, under 
the Act of 1849-50, a new trial must be granted. Ibid. 


See Wew Trial, 10. 
CLAIM. 


1. The Claim Laws are cumulative, permissive, not man- 
datory. Whittington vs. Doe ex dem. Wright..........+000 23 


2. A surety on a claim bond, against whom judgment for 
damages and costs has been given, together with the 
claimant, and who has paid off the fi. fa. is entitled, 
under our Statute, to control the same for the purpose of 
reimbursing himself out of his principal. Keith vs. 
FOU, is ccsisesvineccecgesersvevesashsevneeereipinmeetebeties 179 


3. When the Petit Jury in a claim case have returned a 
verdict giving damages against the claimant, and the ver- 
dict is appealed from, and pending the.appeal the claim 
is withdrawn: Held, that the case goes on as to the ques- 
tion of damages, and stands for trial as before, and no 
execution can issue for the damages until the appeal is 
disposed of. Strickland vs. Maddox et dl.....+.ssesevesees 196 


See Bankruptcy, 2. Fraud 1. Practice Supr. Court, 4. 
COLOR OF TITLE. 


See Evidence, 9. Lim. of Actions, 12, &c. 
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COMMISSIONS. 
See Judgment, 12,13. Treasurer, 4, 5. 
COMMITMENT. 
See Criminal Law, 1, 2. 
CONDITIONAL SALE. 
See Mortgage, 1. Deed, 3, 4. 
CONFESSION OF JUDGMENT. 


See Practice Supr. Court, 10. 
CONSTABLES. 


1. Where a Constable who did not write a good hand re- 
quested a Justice of the Peace, in his presence, to make 
a return of “ no property ” on two ji. fas. he knowing the 
return to be true, of his own personal knowledge: 
Held, that the return was to be considered as the act of the 
Constable himself, and valid in law. Ellis vs. Francis... 325 


2. It is the duty of the Constable to make an entry of ser- 
vice on a warrant@r summons, in writing, and to sign 
such return. Fitzgerald vs. Adams and another......... 491 


See Evidence, 19. 
CONSTITUTIONAL LAW. 


1. The Act of 1834, authorizing the Inferior Courts to grant 
the right of private ways, in certain cases, containing no 
provisions for making any just compensation to the own- 
ers of the land through which it might pass: Held, to be 
unconstitutional and void. Brewer vs. Bowman......... 37 


2. A legislative exposition of a doubtful law, is the exer- 
cise ofa judicial power ; and if it interferes with no vest- 
ed rights—impairs the obligation of no contract, and is 
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not in conflict with the primary principles of our social 
compact—it is in itself harmless, and may be admitted 
to retroactive efficiency. But if rights have grown up 
under a law of somewhat ambiguous meaning, it cannot 
interfere with them. McLeod vs. Burroughs.........++: 213 


3. The constitutionality of the Acts of the Legislature of 
1832-3, authorizing the Governor to appoint a Receiv- 
er to take charge of the assets of the Bank of Macon, and 
clothing him with power to maintain all suits, &c. af- 
firmed. Carey, assignee, 08. Giles.......ccccccccccsccveccere 253 


4. The appointment of a Receiver by the Legislature to 
settle the affairs of an insolvent bank, is not a judicial 
Act. Ibid. 


5. The remedy, the mode and manner of enforcing con- 
tracts, is no part of their obligation, and is within the le- 
gislative control. Ibid. 


6. The solemn Act of the Government will not be set aside 
by the Courts, ina doubtful case. The incompatibility or 
repugnancy between the Statute and the Constitution, must 
be clear and palpable. bid. 





7. Acts of a Legislature constitutionally organized, are to 
be presumed constitutional, and it is only when they mani- 
festly infringe some of the provisions of the Constitution, 
or violate the rights of the citizen, that their operation 
should be impeded by judicial power. Whenever this 
does happen, from inadvertency, or any other cause, it be- 
comes the duty of the Court to protect the citizen, and vin- 
dicate the Constitution. Ibid. 


8. A Statute passed for the suppression of fraud, or to give 
a more speedy remedy for the recovery of a right, ought 
to be construed liberally—such construction being for 
the furtherance ofjustice. Ibid. 
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9. Private property may be taken for publie use, without 
compensation, in cases of extreme necessity, wrthout 
the consent of the owner—e. g. pulling down houses to 
raise bulwarks, &c. Parham vs. The Justices, &c...... 


10. The general rule is, that private property cannot be ta- 
ken for public use, without just compensation, and then 
only by an Act of the Legislature, making provision for 
compensation. Ibid. 


11. The Legislature must judge of the necessity or utility 
of the exereise of the nght of eminent domain, for pub- 
lic improvements; but in case of great abuse of it, as 
when, under pretext of public utility, the property of A is 
taken and given to B, the Courts will interfere and set 
aside the law. Ibid. 


12 The provision of the Federal] Constitution, that prohibits 
the taking of private property for public use, without just 
compensation : Held, to be an affirmance of a great prin- 
ciple of the Common Law. Jbid. 


13. The laws of this State which authorize the opening of 
public roads over unenclosed lands, without just compen- 
sation: Held,tobe void. Ibid. 


14. The value of land taken for public use, is not restricted to 
its agricultural or productive qualities ; but inquiry may 
be made as to all other legitimate purposes, to which the 
property could be appropriated. Harrisons vs. Young... 


15. For an interference with his private right of ferriage, the 
owner is entitled to compensation. Ibid. 


16. The Legislature, or the Inferior Court as its agent, af- 
ter having chartered a company to make a particular im- 
provement for public accommodation, without any provis- 
ion that no rival improvement should afterwards be au- 
thorized, may grant a charter to another company or in- 
dividual, to make an improvement of the same, or of a 
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different kind, to afford the like accommodation, howev- 
er the work of the junior company might impair, or even 
destroy ihe profits of the elder. Shorter et al. vs. Smith 
6 aos. ivsdsdbcebeiess eeteces idubescepelale Naas esadics 


17. It is competent for the Legislature to grant charters 
with exclusive privileges, but should a change in the bu- 
siness, population, and intercourse of the country require it, 
new avenues may be opened within the limits of such 
exclusive grants, by providing just compensation. Ibid. 


18. ‘There is no difference between a franchise and any 
other property in this respect ; all may be made subser- 
vient to the public use, provided the public faith be not 
violated in making adequate remuneration. Ibid. 


See Crinina! Law, 7. Grants, 1, 2,3, 4,5. Statutes, (con- 
struction of:) 


CONSTRUCTION OF STATUTES. 


See Statutes. 
CONTINUANCE. 


1. Where the offence has been recently committed, and the 
por.y accused imprisoned during the whole time which in- 
tervened between his arrest and trial, it is good cause of 
continuance, in a capital case, at the first term after the bill 
is found, that the defendant cannot come safely to trial on 
account of the excitement in the public mind, against 
him ; and the affidavit of the prisoner, when made and 
filed in terms of the law, cannot be contradicted or tra- 
versed, either by a cross-examination or aliunde proof. 


Bishop vs. The State.....0...0.sscsecccnssovessonesenesseneesees 


2. A defendant in a criminal cause, atthe 2d term, moves 
to continue, on the ground that a material witness was 
absent, who had been subpeenaed and recognized to ap- 
pear, and his expenses tendered to him, and that he ex- 
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pected to prove by him, that one of the witnesses ex- 
pected to be introduced and relied on by the State, said 
“that if hard swearing would send defendant to the pen- 
itentiary, he should go:” Held, that the showing was 
sufficient. Fox vs. The Slate........scssocsecsescsssesscscees 373 


It is not competent for the Court to refuse a continuance 
after a legal showing has been made, upon the ground of 
the Court’s private knowledge of the good character of 
the witness sought to be impeached by the testimony of 
the absent witness, and the Court’s want of confidence 
in the integrity of the party moving the continuance. Ibid. 


CORPORATIONS. 


See Grants, 1 to 5. Plank Roads. Statutes, construction 
of, 1, 2, 3. 


COSTS. 
See Nuisance, 1. Sheriff, 1. 
COSTS IN CRIMINAL CASES. 
See Criminal Law, 3, 4, 5. 
COUNTY TREASURER. 
See Treasurer. 
CRIMINAL LAW. 


1. A warrant to arrest a person accused of crime before in- 
dictment, must specify the offence, the authority under 
which it is issued, the person who is to execute it, and 
the person to be arrested; and the warrant of commit- 
ment must describe the offence plainly and fully, and the 
time and place of its. commission. Brady vs. Davis... 73 


2. A Bench warrant, and a warrant of commitment after in- 
dictment, are sufficient, if they recite the fact of indict- 
ment, and describe the offence generally. Ibid. 
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3. An officer arresting a criminal, is not authorized to 
charge “railroad fare” in his bill of costs—he is only au- 
thorized to charge mileage, and if the officer conveys the 
prisoner upon the railroad, it is at his own responsibility. 
Peters, alias Simpson vs. The State........ssseeeeeee ieareeaish 


. Each County is bound by law to keep a good and sufh- 
cient jail for the safe keeping of criminals, at the charge 
of the County, and if there is not such a jail, and a 
guard is necessary for their safe-keeping, the expenses 
of such guard must be paid by the County, and not by 
the defendants who may be guarded. Ibid. 


. When the defendant is convicted, and cash funds are in 
the hands of the arresting officer, belonging to defend- 
ant, judgment should be entered for costs, according to 
the Acts of 1820 and 1830, and the money applied to 
its satisfaction—the balance paid over to defendant. 
Ibid. 


. Where it appeared from the minutes of the Court, on a 
particular day, that one of the Grand Jurors had been 
excused for the balance of the term, and also that a true 
bill had been returned on the same day by the Grand 
Jury against a defendant, in which the name of the ex- 
cused Juror was inserted: Held, that the minutes of the 
Court did not afford even presumptive evidence, that the 
bill of indictment was found by the Grand Jury, after 
the excused Juror had left the body of his fellow Jurors, 
and was not sufficient to quash the bill of indictment. 
Thompson vs. The State...........cscscesscccccsssssscccceeens 


. The constitutionality of the Act of 1850, authorizing 
the trial of slaves before the Superior Court sustained. 
Aan 0s FR TI innces cn tecigiccneciesscstioansnbdetios 


8. In prosecutions under that Act: Held, not to be neces- 
sary to aver the preliminary proceedings before the Ma- 
gistrates in the bill of indictment, nor to prove them on 
the trial. Ibid. 
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9. In prosecutions under this Act, for murder, and verdict 
for manslaughter: Held, that the Superior Court may pass 
sentence and inflict the punishment provided by law for 
manslaughter. Ibid. 


10. There is no restraint on the power of the State’s At- 
torney to enter a “‘nolle prosequi,” on any bill of indict- 
ment, with the concurrence of the Court, provided the 
case has not been submitted to a Jury. Durham vs. The 


eae ein cie as Nisibis Cee eae Wis eeeiad esd etencides 306 


11. The 18th section of the XIVth division of the Penal 
Code, allowing any person against whom a true bill of 
indictment is found, for an offence not affecting life, to 
place on the minutes of the Court a demand for trial, 
and entitling the accused to be absolutely discharged and 
acquitted of the offence, if such person is not tried at 
the term at which the demand is made, or at the next 
succeeding term thereafter, is imperative in its language 
and admits of no exceptions—trial or acquittal are the 


only alternatives. Durham vs. The State............0000++ 306 


12. On the trial of slaves or free persons of color under the 
Act of 1850: Held, that it was illegal to admit in evi- 
dence the opinion of the committing Magistrates, that 
the person charged was guilty of a capital offence. Al- 


Jen, @ shane, 02. Tht Bile... .c.scccossiccccscsveovccsvecswccees 492 


13. When a capital offence is committed by a slave, during 
the session of the Superior Court, and the papers are re- 
turned, it is competent for the Court to proceed to trial 
at that term. Ibid. 


See Continuance, 1, 2,3. Jury, 2. New Trial, 5. 
DAMAGES. 


1. In an action on a bond for titles, the measure of dama- 
ges is the value of the /and at the time the titles should 
have beenmade. Bryant vs. Hambrick..........esesesesees 
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2. By making a proper case in Equity, a vendee will be 
entitled to recover the value of the beneficial and perma- 
nent improvements put upon the premises. Ibid. 


See Claims, 3. Constitutional Law, 13,14. Ejectment, 1, 
2,3. Practice Supreme Court, 2. + 


DEED. 


1. Where a deed conveyed a negro to certain parties, and 
added “ provided always that this deed of gift shall be the 
property of J. T. until M. T. arrives at the age of 21 years:” 
Held, that J. T. took no title to the property conveyed. 
NEMA 06. THE Ben. oc scvensevesccheccestedveteasendes 174 


2. A copy deed established according to law, is to be taken 
in lieu of the original, for all purposes whatever. Bever- 
bey GR TE TE, BI soso sccesaccrnseadencensanhanscaensne 440 


3. A reservation in a deed, for the benefit of the grantor, 
must be strictly complied with. House et al vs. Palmer.. 497 


4, If the vendor in selling a lot of land, retains the right to 
test it for gold within 18 months, and if found profitable 
to work it, he must make the examination and give notice 
of the result within the time limited—otherwise the priv- 
ilege will be forfeited. Ibid. 


See Registry, 1, 2, 3, 4. 
DEMAND. 
See Criminal Law, 11. Promissory Notes, 1. 2. 
DISTRIBUTION OF MONEY. 
See Equity, 10, 11, 12, 15, 17, 18. 
DORMANT JUDGMENT. 
See Judgment, 14, 
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DOWER. 
See Widow, 2. 
DURESS. 
See Bond, 1. 
EJECTMENT. 


1. Against a claim for mesne profits in the nature of dam- 
ages, the value of the improvements made by the de- 
fendant, is a fair set-off, provided he took possession of 
the premises, bona fide. Beverly and another vs. Burke... 


. Trespassers are not entitled to the benefit of this princi- 
ple, except where the profits of the premises have been 
increased by the repairs orimprovements which have been 
made. In that case, it is proper for the Jury to take into 
consideration the improvements or repairs, and diminish 
the profits by that amount, but not below the sum which 
the premises would have been worth without such improve- 
ments or repairs. 6. 


3. Whether the defendants are trespassers, is a question of 
fact, to be submitted to the Jury. Jb. 


See Administrators, Executors, &c. 1. Lim. of Actions, 12 
to 15. 


EQUITY. 


1. Inadequacy of price, as a general proposition, will not, 
per se, be a sufficient ground to set aside a conveyance ; 
yet that, taken in connection with other circumstances of 
a suspicious nature, may afford such a presumption of 
fraud, as will authorize the Court to set it aside. Wor- 
mack vs. Rogers and another, administrators.........0.00000+ 


2. Where G obtained the legal title to land, as security for 
the money advanced by him to R, the vendor, for J, the 
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vendee, promising to re-convey the same to J, on the re- 
payment of the sum so advanced, with 20 per cent. in- 
terest, but fraudulently sold the land to a purchaser with 
notice: Held, that under such circumstances, a Court of 
Equity would adjudge the defendants trustees for the par- 
ty defrauded, and decree a specific performance of the 
contract, or pecuniary compensation for the property. 


Jackson ve. Gray and ancthets.....cacsecsesescescvsvecssseees 


. On motion to dissolve an injunction upon coming in of 
answer, exceptions filed are no objection to the motion, 
unless they affect the answer in parts relating to the 


grounds of the injunction. Lewis vs. Leak and another... 


. Where the answer of the defendant is not responsive to 
the bill, but sets up affirmative allegations, in opposition 
to, or in avoidance of the complainant’s demand, the an- 
swer is of no avail in respect to such allegations, on a 
motion to dissolve an injunction; and if replied to, the 
defendant, on the trial, isas much bound to establish such 
allegations by independent proof, as the complainant is 
to sustain his bill. + Jb. 


. No one can maintain an action for a wrong done, 
where he has consented or contributed to the act which 
occasions the loss. Hence, if a complainant seeks to 
recover for an act of defendant, which he charges to be 
fraudulent, it is not a fraud against him if it was done 
in pursuance of an agreement between himself and the 
defendant. Peacock vs. Terry.....ccscececesee henenn innate 


. A complainant who participates in an act in violation 
of the laws of the land, is not entitled to relief in Equity 
against the consequences of such act. Ib. 


7. A party who goes into Equity to seek relief against an 
usurious contract, who has paid principal and legal inter- 
est of the debt, must aver that fact in his bill; and if any 
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remains unpaid, that he is ready and willing, and now of- 
fers to pay the balance. 1d. 


8. A conveyance of property to prevent the lien of expected 
judgments from attaching, is illegal, and the party so 
transferring his property will not be aided by a Court 
of Equity in reclaiming it. Galt vs. Jackson..........00++5 


9. Where a complainant in a bill, claims one genera! right 
to property in the possession of two defendants, notwith- 
standing that right may be derived from distinct sources, 
a demurrer for multifariousness will be overruled. Vai! 


Si IN, IIT Bass 5 0 sncdecnepncicasincescccnsoes ‘ 


10. The rule that the joint estate is to discharge the joint 
debts in the first place, and the separate estate the sepa- 
rate debts, and that neither can invade the funds of the 
other, until the particular class of debts is satisfied out of 
it, considered and questioned. Cleghorn vs. The Insu- 
CUE TGS OF. COMBE. «2.0.0. 0000ssrsdecarredacrocesesssoess 


11. Even admitting the rule as a principle of general 
Equity, it will not be enforced to the exclusion or post- 
ponement of the joint creditors, so long as they have re- 
course at Law against the separate estate. 1b. 


12. It is only when the legal recourse of the joint creditors 
against the separate estate is terminated, and they have 
no claim against those assets, except in Equity, as in case 
of the death, bankruptcy, (or perhaps statutory assignment 
in insolvency,) of a partner, that the joint creditors are 
postponed. Jb. 


13. A Court of Equity does not, as of course, assume juris- 
diction in taking executions upon judgments at Law, into 
its own hands, as such power would be oppressive, both 
to the debtor and the Court. The Macon and Western R. 
ARE CORBGNG U8. FPR 2.0... ceccccesescotecesccscssesesess 


14. The presumption is, that a Court that renders a judg- 


151 


319 














INDEX. 


ment is competent to enforce it, and it is only in special 
cases that Chancery interferes. Jb. 


15. Where there are sundry /i. fas. against an insolvent 
Rail Road Company, threatening to seize and sell the 
road, with its equipments—extending one hundred miles 
in length, through six different Counties—Equity will take 
jurisdiction of the matter; direct a sale of the entire prop- 
erty for the benefit of all concerned ; and distribute the 
fund according to the practice and usage in Chancery, in 
a creditor’s suit against executors and administrators. 
In sucha case, no other Court but that of Chancery, pos- 
sesses adequate jurisdiction to reach and dispose of the 
entire merits. 1b. | 


16. To allow the road to be cut up into fragments, and 
separate portions sold at different sales, in the different 
Counties through which it passes, to different purchasers, 
would not only sacrifice the rights and interests of cred- 
itors, but defeat the objects and intentions of the Legisla- 
ture in granting the charter. 1b. 


17. Any creditor who has a claim upon the fund, but who 
is not a nominal party to the suit, may make himself a 
party thereto in fact, by coming in and presenting his 
claim under the decree, and submitting himself to the 
jurisdiction of the Court for its settlement and adjustment, 
upon the fund to be distributed. Jb. 


18. Ifhe neglects or refuses to come in and entitle himself 
to the benefit of the decree, Equity will not assist him to 
set aside and annul the proceedings under it. Ib. 


19. The powers of Equity will be invoked to aid the de- 
fects of the Law, and where the facts and circumstances 
of the case are novel and peculiar, analogous principles 
will be applied to the existing emergencies. Jb. 


20. Chancery will exercise the power of reforming a written 
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contract sparingly and with great caution, and only upon 
the clearest proof of the intention of the parties and of 
the accident or mistake upon which the jurisdiction is in- 





voked. “Hecke'vs. Weontan eb ab... 6... ..cccccesesecscoceceee 430 


21. Chancery will reform a written contract, upon proof that 
the writing does not exhibit the contract as it was agreed 
upon by the parties at the time, and that the parts omitted 
were omitted by accident, mistake, inadvertence, or 


fraud. Jb. 


22. If one in treaty with another for the sale of property, mis- 
represents a material fact, stating it to be true, when at the 
time he knows it to be false, and the other party trusts to 
the statement and acts upon it, it is a positive fraud, 
for which Equity will rescind the contract. Ib. 


23. Sucha fraud may be perpetrated by acts as well as by 
words, and by any artifices Uesigned to mislead. 1b. 


24. Whether a party thus misrepresenting a fact, knows it 
to be true or not, is wholly immaterial. Jb. 


25. Where the party affirming believes it to be true, it is 
not a fraud in fact, but a fraud in law. Jb. 


26. Andifa party innocently, by mistake, misrepresent a fact 
which is material, and to which the other party trusts, it is 
cause for rescinding the contract; because it operates as 
a surprise upon him. Ibid. 


27. Where goods have been purchased in the name of, and 
on the credit of one copartnership firm, and turned over 
to another copartnership firm, composed of some of the 
same individuals, without any bona fide or valuable con- 
sideration being paid therefor: Held, that the Court of 
Equity will aid the judgment creditors of the copartner- 
ship making such transfer, to follow the goods into the 
hands of the transferrees, and require them to account 
for such goods, or the proceeds of the sale thereof, and 
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apply the same in satisfaction of their judgments. Den- 
mis and others vs. Ray, receiver, &C......1ceececeeeeeee satide 


28. A defendant in his answer cannot charge himself with 
the receipt of goods or the proceeds thereof, and also dis- 
charge himself, by alleging that he has accounted therefor. 
Ibid. 


See Administrators, Executors, &c. 6. Damages,2. Evi- 
dence, 1, 14,15. Judgment, 6,9. Jurisdiction, 1. Lien, 
1. ‘Lim. of Actions, 2, 3,4. Nuisance, 3. Partition, 1. 
Roads, &c. 3, 4,5. Set-off,1. Trust and Trustees. 


EQUITY PRACTICE. 


1. Where the pleadings are made up and the cause on trial, 
the evidence closed and the argument progressing, it is 
not competent to amend the bill but for special cause ; and 
not then, if the amendment introduces a new cause of 
action. “PRA 86. TB ipiccgedeccnscvetsesscoeseeonsnes 


2. Facts alleged positively in a bill, are constructive ad- 
missions in favor of the defendant, and need not be pro- 
ven. The complainant cannot deny them if they be not 
true, but must recover according to the case he makes 
upon the record. Ibid. 


3. Two witnesses, or one with corroborating circumstances, 
will be required to outweigh an answer responsive to a 
bill, more especially if there be three defendants, all con- 
curring in the same statement. Galt vs. Jackson......... 


4, As a matter of practice, the Supreme’Court will not con- 
trol the discretion of the Court below, in refusing to sus- 
pend a cause then on trial, for the purpose of taking up 
another cause, to permit a defendant’s answer thereto to 
be filed, so as to make it evidence as an answer in the 
cause then on trial; especially, when the party who had 
answered was dead, and there were objections raised to 
its being filed. Dennis and others vs. Ray, receiver...... 
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5. Although it is a general rule in Chancery practice, that 
on the coming in of the answer, plainly and distinctly de- 
nying all the facts and circumstances upon which the 
equity of the bill is based, that the Court will dissolve the 
injunction ; yet in some particular cases, the Court will 
continue the injunction. The granting and continuing of 
the process must always rest in sound discretion, to be 
governed by the nature of the case. Holt et al.vs. The 


A Hii icp ven bng bajes oceans gone sen oes 


6. After the pleadings are made up and the cause set down 
for a hearing, the answer cannot be amended upon the 
ground that the defendant was ignorant of the availability 
in law of a fact within his knowledge, from the time the 
suit was instituted, asa defencethereto. Branch, admin- 
as iisis cir ssiinnivccycns Seianntysonepesviness 


See Equity, 17. Evidence, 14, 15. 
ERROR. 


1. The writ of error is an original writ. Allen, Ball & Co. 
OE. Fe I, We: COOMIIR... 0. cscs cccesevescscsccssecees 


2. The object and effect considered. Ibid. 


3. It is in the nature of a new suit, and lies only to a final 


judgment. Jd:d. , 


4. When a cause is carried up and the judgrfient of the Su- 
perior Court affirmed, it takes effect from the date of the 
first judgment. Ibid. 


See Charge of the Court, 2, 4. Ejectment, 3. Judgment, 
10,11. Practice, (Supreme Court,) 1, 3. Statutes, 3. 


ESTOPPEL. 


1. A plaintiff in fi. fa. requiring the Sheriff to levy on the 
interest of defendant in a lot of land, is not thereby estop- 
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ped in another suit from contesting defendant’s title to 
the land. Morris vs. McCamey......ssecccosvecscerssevesees 


See Waiver, 1. 
EVIDENCE. 


1. The admission of ex parte affidavits is an exception to the 
general rule, and is allowable only in waste or in cases 
where irreparable mischief might ensue. Lewis vs. Leak 
UE CITB io ws 44h ind ate didi gohan sone cae nan anaes 


2. When the dispute is as to localities, a diagram drawn in 
accordance with the testimony of a witness, may be sub- 
mitted to the Jury without having been first exhibited to 
the witness, whose evidence it contradicts. Bishop vs. 


26 GS hn hee eee ee 


3. Where a bill charges a fraudulent sale and purchase un- 
der execution, of complainant’s property by defendant, 
proof of admissions by complainant, that the sale was 
made in pursuance of an agreement between himself and 
defendant, is admissible. Peacocle vs. Terry.....+++sse+00. 


4, Where a witness who resides in the County where the 
suit is pending, and was in attendance under a subpeena 
on the first day of the Court, and on that day his testimo- 
ny was taken by commission, and who, on the day of the 
trial, was unable to attend the Court from bodily indis- 
position: Held, that the testimony could not be read as 
that of a witness who was unable to attend the Court 
from age, or bodily infirmity, as contemplated by the Act 
of 1698, BROGNE Ue. AIM. cece ce cceb taattevtereel 


5. To make an indorsement of a payment by the holder of 
a note, admissible evidence to rebut the presumption of 
the Statute, it must be shown that it was done by the 
privity of the promisor, or that it was entered when its 
operation would be against the interest of the party mak- 
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6. Upon such proof being given, it is good evidence for 
the consideration of the Jury. Ibid. 


7. If, however, the credit is small, as compared with the 
amount of the note, and entered just before the bar of the 
Statute would attach, although proven to have been 
made at its date—still the Jury would be justified in find- 
ing against it. Ibid. 


8. The registration of a bond for titles to land, not being au- 
thorized by law, does not entitle it to be read in evidence 
without proof of its execution. .Aliter—if thirty years old, 
accompanied with proof of possession under it, or if pro- 
duced pursuant to notice from the opposite party, he 
claiming an interest under it. Beverly and another vs. 


9. What is color of title? Ibid. 


10. A copy deed established according to law, is to be 
taken in lieu of the original, for all purposes whatever. 
Ibid. 


11. Ifthe original deed was never recorded in the County 
where the land lies, the copy, unless registered, cannot 


be read in evidence without proof of its execution. Ibid. 


12. The fact that it was recorded on the minutes of the Su- 
perior Court, in the course of the proceeding instituted 
for its establishment, does not dispense with the statuto- 
ry requirement of registration. Ibid. 


13. The 47th Common Law Rule of Practice, requiring tes- 
timony taken by commission, to be communicated to the 
adverse party before the cause is called for trial, is direc- 
torymerely. Ibid. 


14. Where a bill alleged that there was a debt due on a 
judgment by the copartnership firm of E. W. & J. D. in 
favor of C. B. and that a fi. fa. had issued thereon, 
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which had been paid off by T. C. & G. J. T. as indors- 
ers; and upon the trial, afi. fa. was offered in evidence, 
in favor of C. B. vs. E. W. D. as principal, and J. D., T. 
C.& G. J. T. asindorsers: Held, that the evidence was 
properly rejected, on the ground of misdescription, there 
being no offer to amend so as to make the allegata and 
probata correspond. Dennis et al. vs. Ray, receiver...... 


15. The answer of one copartner to a bill in Equity, filed 
against the copartnership, which contains admissions 
against the interests of the company, although not filed 
as an answer in the cause, may be read in evidence, as a 
written admission, on due proof of its execution. Ibid. 


16. The rule requiring the production of the best evidence 
of which the nature of the case is susceptible, is essential 
to the true administration of justice. Fitzgerald vs. Ad- 


17. The cases which most frequently call for the applica- 
tion of this rule, are those which relate to the substitution 
of oral for written evidence. Ibid. 


18. In all cases where the law requires that the evidence of 
the transaction should be in writing, no other proof can 
be substituted, so long as the writing exists and is in the 


power of the party. ibid. 


19. No secondary evidence will be allowed ofthe original 
summons to a Justices’ Court, and the return of the Con- 
stable thereon, until diligent search has been made for 


this primary proof. Ibid. 


20. Hearsay evidence admissible to prove birth and pedi- 
gree, but inadmissible to create or destroy title to proper- 
ty. Carter and wife vs. Buchanan........cssceessesceeceees 


21. Whether a father permit property to go home with his 
daughter immediately upon her marriage, or at any subse- 
quent period, if he suffer it to remain there for a number 
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of years, the presumption of law is, that he intended it as 
a gift. Ibid. 


See Bankruptcy, 2. Bond, 2. Criminal Law,12. Equity, 
20 to 26. Equity Practice, 2,3. Lim. of Actions, 2, 8. 
Witness, 1, 2. 





EXECUTION. 


See Constables, 1. Equity, 13 40 16. Estoppel,1. Judg- 
ment, 14,16. Railroads,1. Sheriff, 1. Treasurer, 2. 


EXECUTORS. 


See Adm’rs, Ex’rs, §c. 
FAILURE OF CONSIDERATION. 


1. The plea of a ¢ofal failure of consideration to an action 
upon a contract under seal, on the ground of /raud, will 
be allowed in a Court of Law. McKnight vs. Killett...... 


1. Where the vendee purchased a tract of land of the ven- 
dor, took a deed, and went in and continued in posses- 
sion thereof: Held, that in a suit upon the sealed bond 
of the vendee for the purchase money, he could not, un- 
der the provisions of the Act of 1836, plead a partial 
failure of consideration, upon the ground of the fraudu- 
lent representations of the vendor; that Act confining 
the plea of partial failure to those cases in which total 
failure could be previously pleaded. Ibid. 


See Lim. of Actions, 6. 
FERRY. 
See Grants, 2, 3,4, 5,6. Lim.of Actions, 5. Statutes, 1. 
FORFEITURE. 


See Bail, 2, 3. 

















INDEX. 
FORTHCOMING BOND. 


1. In an action on a forthcoming bond given by a claim- 
ant, a plea of tender of the property, after the day of sale, 
ts bed. Mapp os. TRetgReti. cli is sc cccscccscccsccncesesese 


2. Anything said or done by the plaintiff in fi. fa. which 
will amount to a waiver of the obligation to deliver the 
property at the time and place of sale, is a good defence 
to an action on the bond. Ibid. 


3. To charge the obligors, it is necessary that they should 
be notified of the time and place of sale, anda legal ad- 
vertisement is sufficient notice. Ibid. 


4. There is no Statute in Georgia, authorizing an agent to 
execute a forthcoming bond for property levied on by at- 


tachupent, Giner Oe Mi cscscicvscssvssssccvsecessvsceve 
FRANCHISES. 
See Statutes, 1. 
FRAUD. 


1. Where a person having title to property, of which he is 
apprised, stands by and suffers it to be sold by the Sheriff, 
without asserting his title, or making it known to bidders, 
he cannot afterwards set up his claim; and in such case, 
even infancy would be no protection, provided the minor 
had arrived at those years of discretion where a fraudu- 
lent intent could be reasonably imputed to him. Whit- 
tington vs. Doe er dem. Wright.....cscecescresecseeevecsereeees 


See Adm’rs, §c.9. Equity, 1,2, 8, 20 to 26,27. Failure 
of Con. 1,2. Judgment, 9. Jurisdiction, 3. 


FRAUDS, STATUTE OF. 
See Dpcity, 2. 
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628 INDEX. 
FREE PERSON OF COLOR. 


See Habeas Corpus, 1. 
GARNISHMENT. 


1. Upon the trial of an issue formed on the answer of gar- 
nishees on the appeal, it is competent for them to take 
exception to the evidence of the plaintiff, tendered to 
show that he is the assignee of the judgment upon which 
the garnishment issued. Dugas vs. Matthews et al...... 510 


2. The transfer of a negotiable note, upon which suit is 
pending, held to convey such an interest in the judgment 
obtained thereon, in the name of the transferrer, as will 
enable the transferree to sue out process of garnishment 
thereon. Ibid. 


See Judgment, 16. 
GIFT. 


See Evidence, 21. 
GRANTS. 


1. A grantee in this country takes nothing by implication, 
but is confined to the terms of his charter. Harrisons vs. 
FONDS hetyn ead ernest 0605052) nto ovonmaboapnwvesbscwonars ree 309 
See also, Shorter vs. Simith........cccesescccccscscarcccses oonen DAT 


2. Grants to land on watercourses, from the State, with 
the appurtenances, convey no right of public ferry. The 
right of private ferry passes with the fee; and for any in- 
terference with this, the owner is entitled to compensa- 
tion. Ibid. , 


3. The ancient doctrine of the Common Law, that the fran- 
chise of ferries, although not declared to be exclusive, is 
necessarily implied in the grant, is inapplicable to both 

















INDEX. 


the local situation and political institutions of this country. 
Shorter. ef al... vs.. Srnith wah sie. sc igisccesesisceecvseseceese 


4, This doctrine had its origin in the feudal system, and 
has undergone great modification, if it has not been en- 
tirely abandoned, even in England. Ibid. 


5. The whole legislative history of this State shows, that 
the understanding of our people has been, that exclusive 
privileges are never conferred where none such are ex- 
pressly given by the charter. Ibid. 


6. Does a grant to build a bridge confer a ferry right, 
and vice versa? Ibid. 


See Constitutional Law. Statutes, (Const. of.) 
HABEAS CORPUS. 


1. Upon a return to a writ of habeas corpus, it appear- 
ed that the petitioner had been brought before the Infe- 
rior Court, as a free person of color upon a charge of hav- 
ing violated the Registry Laws ; and upona plea of guil- 
ty, was sentenced to pay a fine of $100; and in default 
of payment, to be hired out until paid; and that re- 
spondent had hired him in pursuance of the judgment of 
the Court: Held, that he was detained according to law, 
in pursuance of a judgment of a Court of competent juris- 
diction, and that this Court could not enter into the ques- 
tion, whether he was or was not, a free white person. 
Vegety 00: ERT: ones cancnasedde=+0sbocpeaptednnheceey tpapoal 


HUSBAND AND WIFE. 


1. Where a particular mode is pointed out in the marriage 
settlement, for the disposition of the separate estate of a 
married woman, she cannot dispose of it in any other 
way, as where she had power to dispose of it by will, 
with the consent and approbation of her frustee. Such 
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consent is necessary to the validity of a will made by her. 
Weeks and Wife vs. Sego and another.......s.cseeseeseseees 199 


2. A married woman is a femme sole as to her separate 
estate, unless controlled by the settlement; and if so re- 
stricted, she is a femme sole sub modo only, andthe mode 
of disposition prescribed in the instrument must be fol- 
lowed. Wylly et al. vs. Collins & Co.....secececcsseceseeeee 223 


3. The doctrine of the Bible, and of the Common Law, that 
husband and wife are one, is superseded by the introduc- 
tion of a new principle from the Civil Law—that they are 
distinct persons, with distinct property, and distinct pow- 
ers over it. 


See Lim.of Actions, 3, 4. Trusts and Trustees, 5, et seq. 
ILLEGALITY. 
See Judgment, 14. 
IMPROVEMENTS. 
See Damages,2. Ejectment, 1, 2, 3. 
INADEQUACY OF PRICE. 
See Equity, 1. 
INDICTMENT. 
See Arrest of Judgment, 1. Criminal Law, 6. 
INDORSER. 
See Promissory Votes, 1, 2. 


INFANT. 
See Frinid, 1. Limibation of Actwns, 1. 
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INFERIOR COURT. 


1. Their right to sue in certain cases considered. The Jus- 
hioen, Gc. ve. The Grifite FA. BR. Oo..cccsccesescvnsecesncaneaies 475 


See Plank Roads, 6. 
INJUNCTION. 


See Equity Practice, 5. Nuisance,3. Plank Roads, =. 
Roads and Road Laws, 2, 3, 4, 5. 


INSOLVENT DEBTORS. 
See Prison Bounds, 1. 


INTEREST. 
See Set-off, 10. 
INTERROGATORIES. 
See Evidence, 4, 13. 
JAIL. 
See Criminal Law, 4. 
JUDGMENT. 


1. The judgment of a Court of competent jurisdiction, is 
conclusive as to the facts which it decides, until reversed 
or set aside; and such judgment cannot be collaterally 
impeached or contradicted, by evidence which such judg- 
ment declares to have been cancelled and annulled.. Wi- 
ley, Parish & Co. vs. Kelsey, Halsted & Co.......sscesesseeees 117 


2. A judgment rendered by a Court without jurisdiction, is 
a mere nullity, and may be so held, wherever, and when- 
ever, and in whatever way it is sought to be used as a 
valid judgment. Towns, Governor, use, §c. vs. Springer 
A. cercrcoscreccsccsrscceres ddsesedeers sicovedbbccbeccvebens see 130 
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3. The lien of a judgment no longer attaches to property 
sold by the Sheriff under a younger judgment. The re- 
medy of the creditor is to claim the fund. Harrison vs. 


4. Where a judgment has been rendered by a Court having 
jurisdiction of the subject matter, and the party against 
whom it was rendered, such judgment is not void, al- 
though the Court rendering it may have erred as to the 
law—there being no appeal therefrom on account of 
such error in law, or other irregularity in obtaining such 
judgment. Preston vs. Clare.......cscecsscssseessensseseeees 


5. A judgment rendered by a Court having no jurisdiction 
of the person and subject matter, is a mere nullity, and 
may be so held in any Court where it becomes material 
to the interest of the parties to consider it. Biggers, 
Mobley et al. vs. Mobley, adim’r, &C.....0..ceceseeesevesevens 


6. The judgment of a Court having jurisdiction, may be 
set aside by a decree in Chancery, for fraud or accident, 
or the act of the adverse party, unmixed with negligence 
or fault in the complainant. Ibid. 


7. The judgment of a Court of competent jurisdiction can- 
not be attacked, collaterally, in any other Court, for ir- 
regularity, and in all Courts is to be taken and held asa 
valid judgment, until it is reversed or vacated. Ibid. 


8. The judgment of a Court of competent jurisdiction may 
be set aside by the Court which rendered it, for fraud 
and irregularity. Ibid. 


9. Upon a proceeding instituted before the Court of Ordi- 
nary, to reverse a judgment discharging an administra- 
tor, it is competent to prove a fraud upon the Court, in 
procuring the judgment of discharge, by proof of repre- 
sentations by the administrator, upon which the Court 
acted, that he had fully and faithfully settled the estate 
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and executed his trust, and by proof of acts which fal- 
sify those representations. Ibid. 
See, also, Loyless vs. Rhodes and another, ex’rs.....+00++ 547 


10. Judgments of the Circuit Court which are affirmed, do 
not lose any lien or priority, by reason of the proceed- 
ings in the Supreme Court. Allen, Ball & Co. vs. The 


11. The pendency of a writ of error does not impair or af- 
fect the judgment of the Superior Court until reversed. 
If affirmed it is binding ab. initio. Ibid. 


12. When a public trust or duty is required to be done by 
a definite number of persons, a majority may act, as where 
five commissioners were appointed by the Inferior Court 
of Marion County, to assess the depreciation of property 
in the Town of Tazewell, caused by the removal of the 
County site therefrom: Held, that three commissioners 
were competent to act and make the assessment. Beall, 
Treas. vs. The State ex rel. &C.....ccccceccccsscceccccccecccees 367 


13. Where a special jurisdiction is conferred by the Le- 
gislature on commissioners, for the purpose of ascertain- 
ing: certain facts which they are required to certify, and 
they do so certify, their certificate is the evidence of their 
judgment, and is as conclusive as any other judgment 
upon the particular question submitted to them ; it ap- 
pearing upon the face of such certificate, that they acted 
within the jurisdiction conferred upon them by the Stat- 
ute. Ibid. 


14. An execution which has been levied, and upon which 
is an entry by the Sheriff, of “‘levy indefinitely postponed 
by the plaintiffs attorney,” is sought to be enforced by a 
sale of the property levied on more than seven years af- 
ter the date of the entry: Held, to be void upon illegality 
put in by defendant, under the Act of 1823. Smith § 
Merritt vs. Dickson and another......cccscsecsesevesesecsveies 400 


VoL. 1x 80 
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15. A judgment which is void for want of jurisdiction in 
the Court rendering it, cannot, of itself, be noticed for 
any purpose. Beverly and another vs. Burke...........+++ 


16. Under the Act of 1829, authorizing the transfer of 
judgments and executions, by written assignment, or 
control: Held, that a formal deed of assignment is not 
necessary, but that evidence in wniting, which shows 
that the plaintiff has conveyed the interest in the judg- 
ment or execution, to the person claiming to be assignee, 
will be sufficient to enable him to sue out process of gar- 
nishment thereon. Dugas vs. Matthews et al...........00 


See Arrest of Judgment, 1. Bail, 2,3. Clawm,2. Crim- 
inal Law, 5. Equity, 10, 11, 12, 13, 14, 16, 18. Set 
off, 1. Treasurer, 4. 


JURISDICTION. 


1. By the Act of 1820, in all cases where, by the LIIId 
section of the Judiciary Act of 1799, the Superior Courts 
have Equity powers, the party may institute his suit on 
the Common Law side of the Court, if he can establish 
his claim without resorting to the conscience of the de- 
fendant. The Justices, &c. use of Davis, vs. Hemplhill..... 


2. The jurisdiction in such cases is concurrent. Ibid. 


3. In cases of fraud, (except fraud in obtaining a will,) 
Courts of Equity and Courts of Law have concurrent 
jurisdiction, and the plea of a total failure of considera- 
tion to an action upon a contract, under seal, on the 
ground of fraud, will be allowed in a Court of Law. 
RN te. Tin ie se gsin ts sae sinnnndie cache cariéoneeonaees 


See Judgment, 1, 2. 
JURY. 


1. The affidavit of a Juror will not be received to impeach 
his own verdict. Bishop vs. The State.........ccscsseseees 
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2. When a Juror is put upon triors, it is not competent for 
counsel to ask him any other questions than those pro- 
pounded by the Act of 1843. Ibid. 


See Criminal Law, 6. Ejectment, 3. New Trial, 5, 8, 9. 
Practice Supr. Court, 11, 12. 


JUSTICES’ COURTS. 


1. The jurisdiction given to Justices’ Courts, is to hear and 
determine suits by summons or warrant, and a copy of 
the process is to be served by the Constable, personally, 
on the defendant, or left at his usual and notorious place 
of abode. Fitzgerald vs. Adams and another..........+00 474 


2. It is the duty of the Constable to make an entry of ser- 
vice on the summons or warrant in writing, and sign 
such return. Ibid. 


See Constable. 
LAND. 
See Attachment, 1. 
LANDLORD AND TENANT. 


1. Where two are in the joint occupancy of land, the one 
having no title will, in the absence of all proof, be con- 
sidered as holding in subordination to him who has the 
title. Whittington vs. Doe ex dem. Wright.........e0000 23 


LETTERS OF ADMINISTRATION. 
See Administrators, &c. 4. 


LETTERS DISMISSORY. 
See Administrators, &c. 8, 9. Judgment, 9. 
LETTERS TESTAMENTARY. 
See Administrators, Executors, &c. 2. 
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LIEN. 


1. The lien of the vendor for the purchase money of land, 
will not be enforced in favor of the assignee of the notes 
given therefor. Wellborn and another vs. Williams...... 


See Judgment, 3. 
LIMITATION OF ACTIONS. 


1. An adverse possession held during the minority of the 
true owner, cannot operate against his right. Whitting- 
ton vs. Doe ex dem. Wright. ......ccccccscoceccsescvcccccvececs 


2. Although the Statute of Limitations applies to con- 
structive trusts, yet it is not available where the legal re- 
medy has not been barred. The Statute does not begin 
to run in favor of a trust estate, against a debt contract- 
ed by an agent thereof, until a return of nulla bona against 

" the agent, or his insolvency be legally ascertained. The 
practice of exhausting the legal remedy against such 
agent before proceeding in Equity against the trust es- 
tate, is in furtherance of justice. Wylly et al. vs. Collins 


3. Letters from the indorser to the holder of a note barred 
by the Statute, which bear date anterior to six years pre- 
ceding the institution of suit: Held to be inadmissible to 
take the case out of the Statute. Hoadley vs. Bliss...... 


4, Where an action is brought by a cestui que trust, to en- 
force against the trustee the provisions of the trust deed, 
and he does not deny the complainant’s interest in the 
trust estate, but defends upon other grounds, the limita- 
tion to the suit is the term applicable to sealed instru- 
ments. Flynt and Wife vs. Hatchett, trustee, &c......... 


5. The Statute does not run against a married woman to 
whom property had been left in trust after her coverture, 
she being within the exception in the Statute in favor of 
JSemes covert, in a case where she and her husband are 
suing in Equity for the recovery of the property. Ibid. 
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6. Proof of seven years’ regular and uninterrupted usage 
of apublic ferry in this State, is prima facie evidence of 
a prescriptive right. Harrisons vs. Young......sssseeseees 


7. Where a suit was instituted on a promissory note, 
and defendant pleaded a fofal failure of consideration, 
and alleged a parol warranty of the property for which 
the note was given, as a part of his defence: Held, that 
the plaintiff could not avoid this defence, by insisting on 
the Statute of Limitations, although more than four years 
had elapsed from the time of such parol warranty. Mor- 
1000 VE. TTARSOM. ......ccccccccccccccvcvccsevcscsooccesdeoscbsceese 


8. Where a Sheriff has received money ona (i. fa. the 
Statute begins to run in his favor from the time it was 
received. Thompson vs. The Central Bank.......+...+0+ 


9. A new promise may be inferred from the fact of part 
payment of a note within the six years; and this deduc- 
tion is not only in accordance with the older cases, but is 
consistent, also, with the later and more approved decis- 
ions under the Statute. Smith vs. Simms, adm’r, &c...... 


10. In declaring on a promise, it is not necessary to set it 
out in hec verba—it will be sufficient to set it out accord- 
ing to its tenor and effect. Ibid. 


11. To make the indorsement of a payment by the holder 
of a note admissible evidence to rebut the presumption 
of the Statute, it must be shown that it was done by the 
privity of the promisor, or. that it was entered when its 
operation would be against the interest of the party mak- 
ing it. Ibid. 


12. If, however, the credit is small as compared with the 
amount of the debt, and entered just before the bar of 
the Statute would attach, although proven to have been 
made at its date, the Jury would be justified in finding 
against it. Ibid. 


13. Color of title defined. Beverly and another vs. Burke... 
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14. Though the title of an adverse possession be ever so 
defective, yetthe true owner must sue within seven years, 


or he is barred hisentry. Ibid. 


15. The question of adverse possession is not for the de- 
cision of the Court, but exclusively for the Jury. Ibid. 

16. How far and to what extent the occupant will be pro- 
tected in his possessory title? Ibid. 


17. Where one of four joint and several promisors, promis- 
ed to pay the debt before the Statute of Limitations had 
operated as a bar, it takes the case out of the Statute as 
to the others. Coz, ex's, us. Bailey.........0cccecssecesees 467 


18. More than seven years’ notorious, peaceable and ad- 
verse use and occupation of gold mines, where the party 
has gone into possession of the land, under deed, will 
give a statutory right, notwithstanding the vendor has 
reserved the exclusive privilege of working said mines. 
I ev ocerncnctensssnbarsecevseeseapencesese 497 


19. Where a family of slaves is held by a common title, 
adverse possession as to one, is good as to all. Carter 
and Wife vs. Buchanan......... ssidiiieiliddinstebieesanibehdniinrss 539 


See .Amendment, 1. 
MARRIAGE SETTLEMENT. 
See Husband and Wife, 1. . 
MARSHALING ASSETS. 
See Administrators, &c. 6. Equity, 15 to 19. 
MESNE PROFITS. 
See Ejectment, 1, 2, 3. 


MINES. 
See Deed, 3, 4. Lim. of Actions, 17. 
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MISREPRESENTATION. 
See Equity, 22 to26. 
MISTAKE. 
See Equity, 20 to 26. 
MORTGAGE. 


1. A sale of property by J. to G. and an obligation by 
G. to reconvey the same property on certain conditions, 
when the transaction does not create the relation of debt- 
or and creditor between the parties, isnot a mortgage, and 
G. will only be held to a compliance with the terms of his 
bond: -Gald 00) Fates... bessiisisicicdsicssccevvidetvedes 


NEW PROMISE. 
See Lim. of Actions, 8 to 11, 16. 
NEW TRIAL. 


1. A new trial will not be granted on the ground of newly 
discovered evidence, when the party making the applica- 
tion might, by the exercise of due diligence, have procu- 


red it before the trial. Beard and another vs. Simmons.... 


2. Nor will a new trial be granted on the ground of newly 
discovered evidence, merely to give the party an oppor- 
tunity to impeach the credit of a witness sworn on the tri- 
al. bid. 


3. The admission of illegal testimony on the tnal, not ob- 
jected to at the time, is no ground for a new trial. Bond 


4. The Supreme Court will not control the discretion of the 
Circuit Court in refusing a new trial, upon the ground 
thét the Jury found contrary to the evidence, except in 
clear and strong cases of injustice. JBid. 
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5. It is ground for a new trial, if one of the Jurors, before the 
trial, makes declarations which clearly indicate that he 
is not above all exceptions, and that his opinion is not a 
hypothetical one, dependent upon the whole proof, but is 
formed exclusively in reference to the evidence which 
shall be adduced on the part of the prosecution. Bish- 
OR TE ia sans eh dab ncovensecodnssessesess 


6. Where the Jury find a verdict contrary to the charge of 


the Court, and manifestly contrary to law, a new trial 
will be granted. Tyler vs. Gray........cscececeeeecceseesees 


7. A new trial granted upon the ground of newly discover- 
ed evidence. Thompson vs. The Central Bank............ 


8. A new trial will not be granted for irregularity in the ver- 
dict, in this, that the Jury heard the statements of one of 
their fellows in relation to the case, in their box, unless 
a brief of the evidence be filed in pursuance of the rule 
of Court. Davis vs. Bowman and another, adm’rs, &c....... 


9. The Court willnot, insuch acase, grant a new trial, if it 
is clear and manifest that there was evidence sufficient 
to sustain the finding, wholly independent of the state- 
ments made in the jury-box. Ibid. 


10. Where the law has been fully and fairly submitted to 
the Jury by the Judge in his summing up, and the Court 
is satisfied that the verdict is in accordance with the law 
and justice of the case, a new trial will not be awarded 
on account of some inaccuracy of language, as to the 
rights of the parties which may have been used by the 
Judge, during the progress of the trial. Carter and Wife 


NOTICE. 
See Evidence,8. Judgment, 15. 
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NUISANCE. 


1. Ina matter of complaint against the Savannah & Ogee- 
chee Canal Company, that they were guilty of a nuis- 
ance by obstructing the drainage of the low lands of the 
Springfield plantation, the City Council of Savannah de- 
termined that they were guilty of the nuisance, and that 
they be notified to remove it within a specified time, by 
constructing an additional culvert, and in default thereof, 
that the culvert be built by the City ; and that the Compa- 
ny pay the cost of its construction: Held, that the resolu- 
tion as to the costs is not ajudgment by which the rights 
of the company are concluded, and’ that the City Coun- 
cil had power to pass such a resolution. The Mayor, &c. 
Savannah vs. The Savannah & Ogeechee Canal Company... 


2. A nuisance is anything that worketh hurt, inconvenience, 
or damage to another; as if one does an act, in itself 
lawful, which, being done in a particular place, necessari- 
ly tends to the damage of another’s property. Coker vs. 


3. Where B. was about to erecta Livery Stable with a 
plank floor, upon a public street in a City, on his own 
land, within sixty-five feet of a public hotel, owned and 
kept by C.; and C. having applied for an injunction, al- 
leging that the erection of the stable would cause irrepar- 
able injury to his property in said hotel, and result in the 
loss of health and comfort to himself and family, and in 
the loss of patronage to his hotel, in consequence of the 
unhealthy effluvia that would arise from the stable, the 
collection of swarms of flies, and the interminable stamp- 
ing of horses therein: Held, that this would operate asa 
nuisance to complainant, and that he was entitled to the 
injunction. bid. 


OFFICERS. 


See Treasurer. 
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PAROL EVIDENCE. 
See Equity, 20 to 26. Evidence passim. 
PARTIES. 

See Equity, 17. Practice Supr. Ct. 4. 
PARTITION. 


1. Although Courts of Equity have concurrent jurisdiction 
with Courts of Law, in cases of partition as a general 
proposition, yet, in this State, if the party has an ample 
and adequate remedy according to the provisions of our 
Statute, a Court of Equity will not assume jurisdiction. 
But when it appears from the case made, that there is 
any obstacle in the way, so as to render the remedy at 
Law, less ample and adequate, a Court of Equity will 
maintain its jurisdiction to remove such obstacle, and 
grant adequate relief. Boggs, adm’r &c. vs. Chambers et 


PARTNERS. 
See Equity, 10, 11,12, 27. Ewidence, 15. 
PATROLS. 


1. In an action of trespass for killing a slave, the defendant 
pleaded the general issue, and at the trial gave in evidence, 
by way of justification, that he was acting as a patrol man 
under the 44th sec. of the Act of 1770: Held, that so 
much of that Act as is repugnant to the Judiciary Act of 
1799, which requires the defendant plainly, fully and dis- 
tinctly to set forth his defence in writing, is repealed 
by the latter Act. Brooks vs. Ashburn.......sscceccseeeees 


PLANK ROADS. 


. A plank road company under authority from the Legis- 
ture, to construct a plank road between two designated 
points, have no right to appropriate to that purpose, the 
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whole of the public highway, without express authority 
in their charter. The Justices, §c. vs. The Griffin &c. Plank 
Road COMBARY. ....covecccccrverssvccerecccevsdsessonasniene 


. Where the charter authorizes the company to locate 
’ their road upon any part of a highway, when it becomes 
necessary so to do: Held, that in sucha grant, the Leg- 
islature did not intend that they should be authorized to 
appropriate the whole course of any highway. Ibid. 


. Such a grant, whilst it is to be strictly construed, is 
to be interpreted so as to secure to the company, benefi- 
cial results. The necessity contemplated by the Legis- 
lature, is not such a necessity of using a highway, as, 
without such use, would defeat the enterprise; but a rea- 
sonable necessity—as, for example : to avoid construct- 
ing a costly bridge over an almost impassable swamp, or 
an inconvenient or wide departure from the proper direc- 
tion of the plank road. Ibid. 


. The company are to judge of the necessity in the first 
instance, subject to be finally controlled by the action of 
the Courts ; and whether the necessity exists or not, is a 
question of fact, to be determined on the production of 
evidence. Ibid. 


. In cases where such necessity exists, the company are 
bound by their charter, to pay the damages resulting from 
the appropriation of the highway, to be ascertained in 
the manner pointed out by the charter, and any depart- 
ure from the directions therein contained, or fraudulent 
or collusive acts on the part of the company, in relation 
to the assessment, will vitiate the whole proceeding, and 
subject them to injunction. Ibid. 


. Held, that under the charter of the Griffin & West Point 
Plankroad Company, and under the general Law, the In- 
ferior Court of Pike County may rightfully institute suit 
in Equity, to restrain them from violations of their char- 
ter. Ibid. 
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8. Some general remarks on plankroads. The Com. &c. 
580th Dist. vs. The Griffin &c. Plankroad Company......++ 487 


See Statute, 2. 
PLEADING. 


1. An allegation, that defendant caused by the erection of 
a milldam, “an unhealthy pond of standing water,” is 
not sufficient to authorize testimony as to sickness of 
plaintiff in consequence of the pond. Morris vs. McCa- 
Oh carisnnek cate esnnne cedure asansltenennennes eevee 160 


2. The plaintiff is not obliged to spread out his proof upon 
the recent Giller 08. AMldn........0er.sececccosesesessesace 203 


3. Ifthe declaration avers that the principal executed the 
bond, (which is the subject of suit,) by his agent, it is 
sufficient. Ibid. 


4, Under our Judiciary, profert in curiam is necessary to be 
made by the plaintiff, of any note or other instrument 
which is the foundation of the action. Smith vs. Simms, 


5. In declaring upon a promise it is not necessary to set it 
out in hec verba.* It will be sufficient to set it out accord- 
ing to its legal tenor and effect. Ibid. 


See Amendment, 1. Failure of consideration, 1,2. Forth- 
coming Bond, 1, 2,3. Lim. of Actions, 9. Patrols, 1. 
Set-off, 6. Trespass, 2. 


POSSESSION. 


1. How far and to what extent, the occupant will be pro- 
tected in his possessory title, considered. Beverly and 
I A I icv inns on dhincademivebasnssvivaveceatdodnnnesin 440 


See Landlord and Tenant, 1. Lim. of lctions, 1,12 to 15, 
18. 
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PRACTICE, (SUPR. COURT.) 


1, Where a party makes application for letters of adminis- 
tration, and it is resisted by other parties setting up a will, 
the party applying for administration is the promovant, 
and entitled to open and conclude the argument to the 
Jury. Weeks and Wife -vs.. Begeis.csiissicsvciiionivgreess 199 


2. The defendant by demurring, admits the ability of the 
plaintiff to sustain all the allegations in his declaration, 
by proper proof. Gilmer vs. Allen......ccsseecsssesscscevees 208 


3. An alas ji. fa. cannot regularly issue without an order 
of the Court for that purpose, which order should set 
forth all the previous proceedings which had taken place 
under the original execution. Watson vs. Halsted, Tay- 


4. Where a verdict was rendered in a claim case, in which 
the plaintiff had been dead four years, and whose estate 
was unrepresented before the Court: Held, that the ver- 
dict ought to have been set aside, on motion. Ellis vs. 


5. On an appeal to the Superior Court from the amount of 
damages assessed by appraisers, appointed by the Infe- 
rior Court, under a special Statute, the party originally 
moving in the case below, is entitled to open and con- 
clude. arvidete ve. VOung. .....iccscctcsicntotessceveseses 359 


6. Where testimony is suffered to go to the Jury without 
objection, and no effort is made to withdraw it from their 
consideration, it is too late, after the argument has closed, 
to call upon the Court to charge the Jury that it was ille- 


gally admitted. Ibid. 


7. Exceptions to the sufficiency of a rule against the Sher- 
iff, taken upon the trial, 18 months after the filing of the 
rule, come too late. Thompson vs. The Central Bk...... 413 
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8. After issue has been joined on the merits, it is too late 
to demur to the declaration, for want of profert of letters 
of administration. Smith vs. Simms, adm’r.........0+000+ 


9. Where a party confesses judgment against himself, under 
a mistake of fact as to what the pleadings contain, he 
may, upon discovering his error, retract the confession, 
provided it has not been recorded. Ibid. 


10. The 47th Common Law Rule of Practice, requiring tes- 
timony taken by commission to be communicated to the 
adverse party before the cause is called for trial, zs di- 
rectory merely. Beverly and another vs. Burke..........+. 


11. On the trial of a sci. fa. against bail, the defendants are 
not entitled to a Jury trial, unless they file such an issua- 
ble plea as will require the intervention of a Jury to try it. 
I, EE Bi ovg an evnecceveecesssccccccsnscessece 


12. When it appeared on the face of a record that there 
was a competent number of Jurors to render a verdict, 
such verdict may be signed by one as foreman, in behalf of 
himself and his fellow Jurors. Ibid. 


See Appeal,4. Arrest of Judgment, 1. Bail, 2,3. Con- 
tinuwance, 1, 2,3. Garnishment, 1, 2. New Trial, 8. 
Sheriff, 1. Treasurer, 3. Waiver, 1. 


PRACTICE, (SUPREME CT.) 


1. Where the decision of the Court on a motion for a new 
trial is excepted to, it is not competent for plaintiffin er- 
ror to assign error upon decisions not excepted to, and 
not embraced in the motion for a new trial. Bond vs. 


2. Where a writ of error is dismissed, no damages are re- 
coverable on the cause in the Court below. Collins vs. 


440 


501 











INDEX. 647 


3. A writ of error does not lie from a voluntary nonsuit. 
et a, Bio visiicsaccsateteeatemeennaaeee 207 


4. Neither by the Common Law nor the Act authorizing 
the Supreme Court in this State, is a writ of error, a su- 
persedeas, unless bond and security is given. Allen, Ball 
& Ce. ot: The Si Plt 286 


5. The brief of the evidence filed on a motion fora new 
trial, is not a part of the record to be transmitted 
to the Supreme Court; and it does not dispense with 
the necessity of incorporating in the bill of exceptions, a 
brief of the trial and copy of the written evidence. Wet- 
00 00. CHUAN Bian senensanscaeneaarasnenseseeyeiactesiiatuvenss 546 


See Equity Practice, 4. Error, 1,4. 
PRESCRIPTION. 
See Lim. of Actions, 5. 
PRESUMPTION. 
See Evidence, 21. 
PRINCIPAL AND AGENT. 


1. A payment to the authorized agent, is a payment to the 
principal. Hodnett vs. Tatwtn.......ceccssscsscsreerseresseees 70 


2. The principal cannot ratify the acts of his agent in part, 
and repudiate in part, in relation to the same transaction. 
He must either adopt the whole or none. Ibid. , 


3. Though a subsequent ratification by a principal will con- 
firm an assumed agency, not so, if the agency be in itself 
illegal. Harrison vs. McHensry........1.sscsseeeseesseeeeees 164 


See Constable, 1. Forthcoming Bond, 4. Satisfaction, 3, 4. 
Trust and Trustee, 6, '7, 8. ; 
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PRISON BOUNDS. 


1. A defendant arrested under ca. sa. and allowed prison 
bounds, is still in the custody of the Sheriff, and he must 
place him in confinement at the end of six months, with- 
out any special order. Jackson & Co. vs. Coa.....+.sse0e 172 


PRIVATE WAYS. 
See Constitutional Law, 1. 


PROFERT. 
See Pleadings, 4. Practice Supr. Court, 9. 


PROMISSORY NOTES. 


1. A note made payable at either of the banks in Macon, 
held to be within the proviso to the Act of 1826, which 
dispenses with demand and notice to charge an indorser. 
I iieneses cn osenserdsccnsencisqtsaeaaieséeniviles 303 


2. An indorser can waive demand and notice before the 
maturity of the note only. After its maturity, he can 
waive proof of demand and notice. Jb. 


3. The following instrument declared a promissory note: 
‘This is to certify that I did, in the year 1844, purchase 
of B. F. W. his tan-yard and stock; for which I did 
promise to pay B. T. L. for the benefit of B. F. W. $475, 
which amount I hereby acknowledge to be unpaid and 
yet due; and one note of hand for $53, which note is 
said to be lost or mislaid, each amount bearing interest 
from 1st Jan. 1845. Signed, J. A. S. Sept. 23, 1847.” 
Lowe vs. Murphy, adm’r.......0cvceeves sed tsccrseceerececee 338 


4. In a suit on a negotiable promissory note, the defend- 
ant will not be permitted to question the plaintiff’s title 
to the paper, unless it is made to appear that it is neces- 
sary for the purpose of his defence. Varner vs. Lamar... 588 


See Garnishment, 2. Satisfaction, 1, 2, 3, 4: 
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PURCHASERS. 


See Volunteers, 1. 
RAILROAD. 


1. Isa railroad subject to levy and sale at Law? Quere. 
The Macon & Western R. R. Company vs. Parker.........+ 377 


See Equity, 15 to 18. 
REFORMING CONTRACTS. 


See Equity, 20 to 26. 
REGISTRY. 


1. Failure to record a deed concerns no person except those 
who derive title from the same feoffor, by a deed of sub- 
sequent date. Whittington vs. Doe ex dem. Wright....... 23 


2. The Statute of North Carolina requires deeds of gift to be 
proven and recorded in one year, or else to be void: Held, 
that the registration of a deed is not sufficient evidence of 
probate. Maulden vs. Thomas et dl....ccccecesesecsescereee 174 


3. A copy deed established by law, cannot be read in evi- 
dence, without proof of its execution, unless the original 
deed was recorded in the County where the land lies. 
Beverly and another vs. Burke....cccccceceececcesecececevesees 440 


4. Record on the minues of the Court establishing it, does 
not dispense with the statutory registration. Jb. 


5. A bond for titles is not authorized by law to be register- 
ed. Ib. 


See Evidence, 8, 11. 
RETURN. 
See Constables, 1, 2. 


vou. 1x 82 
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ROADS AND ROAD LAWS. 


1. The laws of this State authorizing the opening of 
public roads over unenclosed lands without just compen- 


sation: Held, to be void. Parham vs. The Justices, §c.. 341 


2. Under the Laws of Georgia which authorize the laying 
out and opening of public roads over the enclosed lands 
of the citizen, the Inferior Court may order a review, for 
the purpose of determining whether a road be necessary 
or not, and may also order the same to be opened before 
compensation is made or tendered ; but cannot enter up- 
on and seize, and permanently appropriate the land, un- 
til compensation is made or tendered. Ibid. 


3. A citizen cannot enjoin the opening of a public road 
over his enclosed lands, when it appears from his bill, 
that he has not taken the steps pointed out by thelaw to 
procure the assessment of his damages. Ibid. 


4, Norupon the ground that the reviewers appointed by the 
Court signed the petition for the road, and took an active 
interest in getting it up. Ibid. 


5. Nor upon the ground that it does not appear from the 
return of the reviewers that they were not sworn accord- 
ing to the requirement of the Statute. Ibid. 


See Plankroads, 1 to6. Private Ways. 
SATISFACTION. 


1. One simple contract does not merge or extinguish anoth- 


Brey EG, We. Coline & D...n. cess csccnssecosenses 223 


2. A bill, acceptance, or promissory note, either of the 
debtor or third persons, is not a payment or extinguish- 
ment of adebt, unless accepted assuch. Jb. 


3. The circumstance of the note or bill being given by an 
agent of the principal debtor, cannot vary the question. 10. 
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4. If the written promise of the principal debtor does not 
discharge the debt, a fortiori, the note of the agent can 
have no higher efficacy. Ibid. 


SAVANNAH. 


See Wuisance, 1. Statutes, (construction of,) 1, 3. 


SEDUCTION. 


See Abatement, 1. 


SET-OFF. 


1. Where B. obtained a judgment against W. tor $1200, 
and subsequently thereto, W. purchased judgments against 
B. for $1384, and filed a bill to have the latter judgments 
set-off against, and in satisfaction of the former: Held, 
that under the Act of 1799, it should affirmatively 
appear that there were no other judgment liens upon 
the defendant’s property, before the Court of Equity 
would decree satisfaction of a particular judgment, and 
that complainant had an ample and adequate remedy at 
Law.  Wellborn we. Bomntt......ccsccccseseseseccevesesesesses 82 


2. The judgment and not the execution issued thereon, is 
the proper subject matter of set-off. Bryant vs. Hambrick. 133 


3. Against a claim for mesne profits in the nature of dam- 
ages, the value of the improvements made by the defend- 
ant is a fair set-off, provided he took possession of the 
premises bona fide. Beverly and another vs. Burke......... 440 


4. Set-off not allowed by the Common Law. Meriwether 
and, cnghtas 10: Tidy, CR Fon 0 00:00 escesrnesepeninaentcns 595 


5. The Statute of 2 Geo. Il. c. 22, has been introduced gen- 
erally into the United States, with some modifications. Ibid. 


6. Set-off is a plea in bar of the plaintiff’s action. Ibid. 








: 
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7. The commencement of the action and not the time of 
trial, is ordinarily the period at which mutual debts are 
to be set-off against each other. Ibid. 


8. The doctrine of set-off was borrowed from the Civil Law, 
and should be interpreted by the same principles of con- 
struction. Ibid. 


9. Justice demands that the claim of the debtor not bearing 
interest, should be set-off against that of the creditor 
drawing interest, as of the time it became due and owing. 


Ibid. 


10. Our Statute disallowing interest on open accounts, does 
not in any way affect the law of set-off. Ibid. 


See Ejectment, 1, 2, 3. 
SHERIFF. 


1. Where a Sheriff seized and sold the property of a de- 
fendant for an amount larger than the sum due on the ex- 
ecution, and returned that the proceeds of the sale were 
taken for costs, without specifying what costs: Held, that 
such a return was neither legal nor proper, and that it 
was his duty to. state distinctly in his returns, the partic- 
ular items of costs for which the money arising from the 
sale of the defendant’s property, was appropriated. Har- 
PEDO Vs. TROMBONE... 66 ccccrvecceccccscevccuccssvectovscnens 


2. ASheriff’s bond taken and approved by the Inferior 


Court, and averred to have been delivered to the Govern- 
or of the State, and signed and sealed, and attested by 
two of the Justices of the Interior Court : Held, to be good 
as a voluntary, but bad, as a statutory bond, because not 
given within thirty days after the election of the Sheriff. 
Crawford, Gov. &c. vs. Howard and others........0++000 -— 


3. A Sheriffduly elected, but not having executed a bond 
according to law, within thirty days after his election, is 





314 








Onutied in proper place—page 652. 
SLAVERY. 


1. In cases of felony, the civil remedy is suspended until the offender is 
prosecuted to conviction or acquittal. Neal vs. Farmer 


2. African slavery held never to have existed in the Island of Great 
Britain by the Common Law, by Statute, or by the Laws of Na- 
tions. Ibid. 


. The Law of Villenage obsolete in England. Quere? bid. 


. Ifnot obsolete, but of force in 1732, when the Colony of Georgia was 
settled: Held, that it had no application to African slavery in Eng- 
land or in Georgia. Ibid. 

. The Common Law of England held to be inapplicable to the institu- 
tion of slavery, except to protect the rights of masters. Ibid. 


. The slave trade held to be recognized as a lawful commerce, under the 
Law of Nations, and that law obligatory upon the States of the 
world, unless repudiated by treaty or positivelaw. bid. 


. Heid, that by the comity of nations, when a slave escapes into, or is 
found within the jurisdiction of a State where slavery is not recogniz- 
ed, it is the duty ofthat State, uponthe demand of his rightful owner, 
to deliver him to be taken back to the State where by law, he isa 
slave, Ibid. 


. The origin and character of property in slaves in this State defined. 
Ibid. 


. It is not felony in Georgia, by the Common Law, to killa slave, and 
the only legal restraint upon the power of the master over the person 
of the slave in Georgia, is such as is imposed by Statute. Jb. 
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an officer de facto, and his acts are valid when they con- 
cern the public or third persons who have an interest in 
them. Ibid. 


4. The Sheriff and his sureties held liable on a voluntary 
bond, for the acts of his deputies, although it contains no 
stipulation to that effect: Held, that such a stipulation is 
not necessary to the validity of a Sheriff’s bond, under 
our Statute. Ibid. 


5. When a Sheriffhas received money on afi. fa. the Stat- 
ute of Limitations commences to run in his favor, from 
the time it was received. Thompson vs. The Central 


. A bond being taken and approved by the Justices of 
the Inferior Court, to protect the people of the County 
from the official misconduct of the Sheriff elect, it is not 
competent for these same Justices to discharge this obli- 
gation by the substitution of another bond, some thirty 
days thereafter; especially, where one of the three Justi- 
ces was a co-obligor in the first bond. Towns, Gov. &c. 
vs. Stephens and others 


See Constables,1. Practice Supr. Court,7. Prison Bounds, 
1. Sheriffs Sales, 2. 


SHERIFF’S BOND. 
See Sheriff, 2, 4, 6. 
SHERIFF’S SALE. 


1. When by a special Act, the Sheriff is authorized to ad- 
vertise his sales in a paper published in the County, it is 
not necessary to advertise at three of the most public pla- 
ces in the County to make the sale legal. Mapp and 
another vs. Thompson 


2. A Sheriff cannot purchase at his own sale, neither for 
himself nor as agent for another; such purchase is void. 
Harrison vs. McHenry 
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SPECIFIC PERFORMANCE. 


See Equity, 2. 
SLAVES. 


See Criminal Law, 7, 8, 9, 12, 13. Ewidence, 21. Pat- 
rols,1. Lam. of Actions, 18. 


STATUTES, CONSTRUCTION OF. 


1. The Legislature in a charter declare “ that it shall not 
be lawful for any person or persons, at any time or times, 
to build any bridge, or keep any ferry on the river Great 
Ogeechee, within five miles either above or below (another 
bridge on the same stream:”) Held, that the distance of 
five miles is to be measured by the course of the river. 
I OE OE, TINE. o.oo occ ccc sce scnccecnteg ceases 


2. Grants of exclusive privileges to corporations or individ- 
uals are to be strictly construed; and if the terms of the 
contract are ambiguous, the ambiguity must operate in 
favor of the public. Ibid. 


3. A Statute of the State declaring of full force, all the or- 
dinances of a City, or other corporation, “in operation ” 
at its date, does not embrace one which has beed judicial- 
ly pronounced by the Superior Court to be inoperative be- 
fore its passage. Allen, Ball & Co. vs. The Mayor, &c... 


4. The phrase “in operation,” defined. Ibid. 


5. Grants from the Legislature to a company, in derogation 
of common right, are to be strictly construed. The Jus- 
tices &c. vs. The Griffin, &c. Plankroad Company..........+. 


See Constitutional Law. Grants,1to5. Patrols, 1. Plank- 
roads. 
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SURETY. | 
See Bail, 1. Bond, 1. Claim, 2. Sheriff, 2, 4. 
TORT. 
See Abatement, 1. 
TREASURER, (COUNTY.) 


1. It is a condition precedent before a County Treasurer 
can enter upon the duties of his office, that he should give 
bond and security, and not having done so, he does not 
legally hold the office. Foster vs. The Justices, &C.......+ 185 


2. Before the Inferior Court can issue execution against 
a County Treasurer, for a balance in his hands, ten days’ 
notice is required by Statute to be given him; and the 
order of the Court under which the i. fa. is issued, must 
show that such notice has been given. Ibid. 


3. Ifthe order is passed but not entered by the Clerk, it 
is competent for the Court to place it on the minutes 
nunc pro tunc. Ibid. 


4. Itis not competent for a County Treasurer to resist the 
payment of a debt, directed by the proper authority to be 
discharged out of the public funds, set apart in his hands 
for that purpose, upon the ground that he had been noti- 
fied that the holder thereof was not the rightful owner of 
the property upon the valuation of which the certificate 
had issued. The State ex rel. Strange vs Bell.........+0+ 334 


5. When the Legislature declares that the certificate of cer- 
tain commissioners, certifying that a particular sum of 
money is due an individual in consequence of the de- 
preciation of his property by the removal of a County 
site, shall become a debt against the County Treasurer 
of such County, noorder of the Inferior Court is necessa- 
ry to authorize the County Treasurer to pay it. Bell, 
Treasurer, vs. The Stateex rel. Strange.......sccccseveeeesees 367 
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TRESPASS. 


1. A plaintiff seeking to recover for injury done his land by 
the erection of a mill-dam, cannot recover where _para- 
mount title is shown in another, by his own evidence. 
Be rsnccencassssniansivsesebetsiacanasseneegs 


2. Where an immediate act is done by the co-operation, or 
the joint act of two or more persons, they are all trespass- 
ers, and may be sued jointly or severally, and any one of 
them is liable for the injury done by all. To render one 
man liable in trespass for the acts of others, it must ap- 
pear, either that they acted in concert, or that the act of 
the party sought to be charged, ordinarily and naturally 
produced the acts of the others. Brooks vs. Ashburn..... 


See Ejectment, 2,3. Pleading, 1. 
‘ TRUSTS AND TRUSTEES. 


1. Trust estates are liable to pay out of their income for 
goods or services furnished or rendered, and such asare 
necessary and proper. Wylly et al. vs. Collins & Co.... 


2. A creditor is not bound to ascertain whether the Trustee 
is, or is not in arrears to the trust estate. Ibid. 


3. The rule in South Carolina to this effect, ought not to be 
adopted in Georgia, where no returns are made by trus- 
tees, other than executors, administrators and guardians, 
of their receipts and disbursements. Ibid. 


A, Future income may be applied to past indebtedness. 
Ibid. 

5. A wife and children who have separate property settled 
upon them, are not bound to support the husband and 
father, though owing to his insolvency they may be 
bound to support themselves. Ibid. 


6. The registry of the deed of settlement, accompanied by 
the management of the trust property by the husband is, 
as to third persons, evidence of his agency for the trust 
property. bid. 
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7. Although the husband as such, has no right to control 
the separate estate of his wife, yet he may, like any other 
person, do a ministerial act, such as purchasing goods 
for the trust estate. Ibid. 


8. Taking the note of the manager of the trust estate, in 
settlement of the account for goods debited to the manager 
individually, but which went to the use of the cestui que 
trusts, does not relieve the trust estate from liability to 
pay out of its income, where it does not appear that 
exclusive credit was given to the agent. Ibid. 


See Husband and Wife, 1, 2,3. Judgment, 12. Lim. of 
Actions, 2, 3, 4. 


USURY. 


1. At Common Law, a contract which is not tainted with 
usury in its inception, is not made usurous by a subse- 
quent agreement to pay usuryin consideration of forbear- 
ance. Tyoulman vs. Barnett et, ab.....ccsececocccsosaseceees 


2. Under our Statutes, ifa judgment not tainted with usury 
is transferred, and the transferree agrees with the defend- 
ants to forbear its collection for a term of time, in consid- 
eration of usurious interest paid him, such subsequent 
agreement is usurious, and affects the judgment so far as 
to make the principal due thereon, only collectable. Ibid. 


See Equity, '7. Witness, 1. 
VENDOR’S LIEN. 
See Jen, 1. 
VERDICT. 


1. Wherethe Jury in an action of trespass against two joint 
trespassers, returned the following verdict: “‘ We the Jury, 
find Simpson, $160, and Edwards $100, and all the costs to 
be paid by Simpson and Edwards; and fifty dollars dam- 

von 1x 81 
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ages to be paid by Simpson :” Held, that the legal effect 
of the verdict was, that the Jury intended to find $200 
damages against Simpson, the principal trespasser, and 
thata joint judgment should be entered against both de- 
fendants for that amount; and a remittiter entered as to 
the $100 found against Edwards. Simpson and Edwards 


2. Verdicts are to have a reasonable intendment, and to 
receive a reasonable construction, and are not to be 
avoided unless from necessity. Simons etal. vs. Rarden 


3. Where a bill was filed by John A. Rarden and Henrietta 
his wife, (formerly Henrietta Ogletree,) to recover cer- 
tain slaves in right of his wife, and the Jury on the 
trial of the cause, found the following verdict : “ We the 
Jury find and decree, that the complainant, Henrietta G. 
Rarden, (formerly Henrietta G. Ogletree,) in her own 
right, and for her own use, do recover of the defendant 
the negro slaves, &c.” Held, ona motion in arrest of 
Judgment on the ground, that the verdict did not find in 
favor of the marriage of the parties, which was denied by 
the defendant’s answer, that the legal effect of the ver- 
dict was in favor of the marriage. Ibid. 


See Practice Supr. Court, 4, 12. 
VOID CONTRACT. 
See Administrators, &c.3. SheriffsSale, 2. 


VOLUNTEERS. 


1. A conflict between the equities of a bona fide purchaser 
and a volunteer, can only arise where both parties claim 
under the same grantor. Whittington vs. Doe ex dem. 
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WAYS. 
See Constitutional Law, 1. 
WAIVER. 


1. Where an alias fi. fa. has been issued by the Clerk 
without an order of the Court, the objection to the regu- 
larity of the proceeding comes too late, after the parties 
had litigated a claim case under such alias fi. fa. The 
detect will be considered as having been waived. Wat- 
son vs. Halstead, Taylor & Co.....ccccceceserceccccecevecees 275 


See Promissory notes, 2. 


WARRANT. 
See Criminal Law, 1, 2. 
WARRANTY. 
See Lim. of Actions, 6. 
WASTE. 
See Evidence, 1. 
WIDOW. 


1. The widow of an intestate is not entitled to have advance- 
ments made by the intestate to his children brought into 
hotchpot forher benefit. Beavers, ex’r. vs. Winn, ad’mr.. 189 


2. The widow dying in less than one year after adminis- 
tration upon the estate of her husband, without having 
elected to take a child’s part of the real estate, her exec- 
utor cannot recover it after her death. Ibid. 


3. She is entitled to her year’s support, whether the estate 
be solvent or insolvent. Hopkins vs. Lang, executor...... 261 
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WILL. 
See Husband and Wife, 1. 
WITNESS. 


1. In an action against the surety to a note to which the 
defence was usury: Held, that the maker, upon being 
released from allt liability, was a competent witness for 
the defendant. Barnett et al. vs. Troutman 


2. A witness may be interrogated as to the state of his feel- 
ings towards a party, in order to show the bias under 
which he testifies. It is not competent to inquire into 
the cause of his hostility. Bishop vs. The State............ 121 


See Evidence, 2. 
WRIT OF ERROR. 











